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ALTERNATIVE DISPUTE RESOLUTION: HOW IT
WORKS IN BANGLADESH=^
Dr. Sumaiya Khair
1. INTRODUCTION
Bangladesh, one o f the poorest countries in tiie world, hosts an
estimated population o f 133.3 million, of which 33.7 per cent are
reported as living below the national poverty line.' Apart from
evident deficiencies in food, housing, health care, education and
jo b opportunities, endem ic poverty o f millions o f Bangladeshis is
manifest in the denial o f their fundamental and legal rights which
is precipitated by their lack o f access to institutions established for
the enforcem ent o f those rights. People who are poor, weak and
disadvantaged and m ore particularly w om en, face innumerable
obstacles in accessing justice from the more formal state organs,
which are plagued by corruption, delays, com plicated procedures,
exorbitant costs and class biases. In the circumstances, the comm on
people prefer to resolve their problem s and disputes at the
com m unity or local level in an informal way. In legal circles this
is popularly known as 'alternative dispute resolution’ or simply
ADR. The forms o f these alternative methods m ay vary depending
on the culture, practice and tradition of the people in particular
contexts. W hile in som e societies the practice has become
redundant, in others, alternative dispute resolution continues to
provide the local people in Bangladesh with a viable alternative to
the formal legal system.

2. DIFFICULTIES IN ACCESSING JUSTICE
Access to justice has many dimensions o f which the ability to
reach the process o f law is but one. The capacity to access the
judicial process depends on myriad factors involving the parties,
*
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objectives, resource base and discords arising from tiie existing
socio-econom ic and cultural context. Broadly speaking, access to
justice connotes more than simple entry into formal courts of law
but includes the ability to reach lawmakers, lawyers, law enforcing
officials and the capacity to pay for these services.
The existing legal process in Bangladesh is cum bersom e, time
consum ing and costly. T he procedure for pressing charges is
com plex and generally beyond the com prehension o f simplem inded poor people w ho have little know ledge, m uch less
u n d e r s ta n d in g , o f th e ir legal rig h ts a n d p r iv ile g e s . T h e
administration o f justice is circumscribed in two ways: one, the
substance o f the laws is in itself incom prehensible to the poor and
illiterate and is largely dependent on the production o f documents
o f which the poor people have very little know ledge, and two,
faulty and partial enforcem ent by law enforcing agencies which is
m ore dependent on their servitude to people w ith m oney and
political pow er rather than service to the comm unity.
M oreover, the exorbitant costs o f professional legal services place
the formal legal system beyond the reach o f the average citizen.
Justice is m eted out on the basis o f pow er relations within the
social structure, which m eans that service delivery is assured for
those w ho com m and greater resources or benefaction in the
society. T herefore, p overty is a fundam ental obstacle that
effectively impedes economically disadvantaged g ro u p s’ access
to justice.
For those w ho do reach the Courts, the corruption in justice
delivery is enough to deter any further attempts in seeking legal
redress. Apart from the enorm ous congestion in Courts which
results from inordinate delays in disposal o f cases and dispensing
justice, procedural wrangles, multiplicity o f appeals, revisions,
reviews and rem ands are but some factors that leave litigants
embittered and frustrated, not to mention worn out, physically,
mentally and monetarily. Paym ent o f bribes often becom es a
deciding factor in the settlement o f cases. Lawyers, in collusion
with court officials, charge clients extortionate sums o f m oney as
fees and persuade court officials to change the dates o f cases.
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One o f the m ajor drawbacks o f law and its enforcement mechanism
is that w om en, especially w hen they are poor, rem ain largely
outside the ambit o f the legal system which has led even law
enforcing agencies to trivialize w o m e n ’s problems. O w ing to
their upbringing and socialisation in a patriarchal society, most
wom en do not perceive themselves as having any rights. Submerged
in dom estic activities, w om en are not aware o f what law has to
offer them. Even if they knew the param eters o f law, they w ould
not be able to deal with the com plexities o f the formal legal
system. The fact that w om en are econom ically disem pow ered
greatly reduces their potential for taking legal action and enforcing
their rights in Courts. M oreover, culture and tradition dem and that
w om en mute their needs and be content to live with their problem s
instead o f challenging them. In the circumstances, they are willing
at the m ost to submit to procedures with which they can identify
m ore easily instead of approaching the m ore formal legal system
for conflict resolution.

3. IN SEARCH OF ALTERNATIVES: LOOKING BEYOND
FORMAL MEASURES
Evidently, the philosophy o f access to justice is rooted in roles,
rules, procedures, arrangements; in other words, institutions,
frameworks, objectives, values and ends.^ An effective and efficient
judicial system is fundamental to service delivery without which
citizens are obstructed in the enjoym ent o f their rights and
privileges. The judicial procedure in Bangladesh is adversarial by
nature where the parties to the dispute are pushed towards a winlose situation. W hile this process m ay well settle a dispute, but the
inherent differences between the parties subsist, the com peting
interest o f the parties rem ains unresolved and the interpersonal
relationship o f the parties becom es m ore hardened.' M oreover,
2.
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since recourse to the formal legal system is costly, time consum ing
and largely inaccessible, p a rticu la rly to the po o r and the
disadvantaged, w hen legal problem s arise poor clients constantly
look for viable alternatives to get out of quandaries and resolve
their difficulties.
This section explores the various m echanism s utilised by people,
both extra-judicial as well as within the formal legal and judicial
system, in their quest for justice in speedy and inexpensive ways.
Currently, there are three streams of A D R in Bangladesh: extra
judicial or com m unity-based initiatives, A D R in quasi-formal
systems and finally, A D R in the formal legal system.

Extra-Judicial or Community-based Initiatives
Justice delivery at local or com m unity levels has always been
preferred over formal courts, particularly by mral people. Travelling
great distances, foregoing a few d a y ’s w ork and con.sequent
earnings, spending m oney to marshal facts, engaging a law yer and
paying court fees and incidental expenses are some of the obvious
factors that deter the poor from gaining m eaningful access to the
formal justice system. In the circumstances, there is a great
dem and am ongst the people for an alternative dispute resolution
system that would ensure due protection in the event o f rights
violation.
In B angladesh extra judicial or com m unity based A D R is
com m only practiced through "ihalish and more recently, through
informal mediation. Bangladesh has a long tradition of communitybased initiatives for settling local disputes through what is
com m only known as" sh a lish '. The advent of N G O s has facilitated
the conversion of the traditional shalish to the m ore inform al
m ediation for settlement o f disputes at local levels.

(a) Shalish
Shalish has traditionally been a principal mode o f preserving
peace and ju.stice at local levels in Bangladesh. It is basically a
practice o f gathering village elders and concerned parties,
exclusively male, for the resolution o f local disputes. Sometimes
Chairm en and elite m em bers of the Union Parishad are invited to
sit through the proceedings. Shalish has no fixed dimension and
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its size and structure depend entirely on the nature and gravity of
the problem at hand.
Local people have a tremendous faith in shalish as a first step
towards seeking justice and settlement o f disputes. The fact that
the process saves time and money gives an added incentive to
people to involve the com m unity in settling their problems. It is
a platform w hereupon people air their grievances and introduce to
the parties and audience present the various dimensions o f law,
rights and obligations. It provides people with the opportunity to
learn from others’ experiences and adopt strategies in the event of
future crises in their own lives.
Although shalish m em bers have the option o f engaging in both
mediation and arbitration processes in their attempts to assist
disputants in reaching a mutually acceptable solution, arbitration
remains the most com m only used m ethod for di.spute resolution
in the traditional shalish system. Officiating m em bers themselves
decide how to address the problem. The process is far from
tranquil; rather, it is wrought with tension and heated arguments.
Although the decisions are not always fair and equitable, they
nevertheless carry a great deal o f weight within the com m unity as,
they are declared by established m em bers o f the village. W om en
are particularly vulnerable to extreme judgem ents and harsh
penalties meted out by a system fraught with corruption, gender
bias, power, money and influence. As m entioned earlier, the
traditional shalish is com posed exclusively o f male mem bers and
as such, engenders an environm ent that discriminate against
w om en disputants instead o f playing a judicious role.
Although traditional Shalish as a method o f dispute resolution has
potential utilities, benefits and effectiveness, it is increasingly
losing credibility on account of the iubitrary imposition o f solutions
upon reluctant disputants by powerful personnel of villages or
local comm unities. Such ‘solutions’ are often fixed by the elite
themselves to ensure the continuity o f their leadership roles rather
than in response to specific needs of the parties concerned. As
such, shalish proces.ses do not take into account the grievances of
the parties, nor their desired solutions, but impose what is deemed
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as correct and proper according to the officiating elites. These
initiatives m ore often than not reflect and perpetuate the existing
pow er relations within the com m unity instead o f m aking any
m eaningful contribution towards conflict resolution. The practice
is also susceptible to m anipulation by corrupt touts and local
m usclem en who, for a bit o f m oney, m ay guide the pace and
direction o f the process in a certain m anner by offering conunents.
How ever, w hen a shalish is arranged and undertaken to resolve a
conflict peacefully and amicably, the process does not project
social pow er structures and patterns o f dom ination. Shalish o f
such a nature can, in fact, becom e the most efficient, cost effective,
socially acceptable and cohesive mode o f sustaining com m unity
relationships.

(b) Informal Mediation
N G O s have attempted to remodel the traditional shalish by
adopting a m ore innovative and m oderate approach to dispute
resolution in an effort to alleviate the com m on problems associated
with the traditional system. N G O s prefer the mediation approach
to resolve disputes w hereby disputants are encouraged to express
their ow n views without bias or fear. The N G O initiated shalish
generally com prises a m ediation com m ittee, village elders,
com m unity leaders and others who have received some training in
m ediation services.
M ediation rem ains the primary mechanism for resolving disputes
without resorting to formal courts. In view o f the abject poverty
and virtual inaccessibility o f the poor to the legal system, mediation
services provide m ore easily acceptable choices for settlem ent of
disputes. In mediation, conflicts are resolved and consensus
forged through participatory negotiating exercises under the keen
supervision o f the mediator. However, all disputes are not amenable
to mediations. For those, particularly serious criminal matters,
recourse to the formal legal system is the only available option.
In some instances, mediation is conducted by a formally constituted
mediation com m ittee comprising lawyers or trained individuals,
w ho hear all cases o f that area. In others, mediation is conducted
by individuals who are selected by the disputants to represent
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them. These mediators may be trained individuals, N G O workers
or relatives/neighbours chosen by respective disputants. While
N G O s play a m onitoring role in their respective areas, they also
ensure neutrality, at the same time representing the interests of a
particular client.
The distinction betw een mediation and shalish in its better forms
is that while shalish essentially carries the characteristics of
arbitration, in the sense that it aims towards a w in-lose situation,
m ediation concentrates m ore on a win-win situation. In other
words, whereas the parties in a shalish are bound by the decisions
o f the shalishkars (officiating individuals), mediation is conducted
by actively engaging both parties in arriving at a mutual solution.
T here is no imposition on the parties w ho are allowed the space to
decide for them selves the outcom e of the process. This is why
people prefer to have N G O s assisting in traditional shalish as it
then assumes a more democratic dimension.'*

ADR in the Quasi-Formal System
There are m echanism s at the local level for settlement o f disputes
t h ro u g h a rb itra tio n /c o n c ilia tio n . L e g a lly m a n d a te d , these
apparatuses are headed by local governm ent personnel who
dispense justice with the aid o f nom inees o f the parties to the
dispute.

(a) The Village Courts Ordinance 1976
The Village C ourts O rdinance 1976 has been prom ulgated for
trial o f certain cases in rural areas. W here a case is triable under
this Ordinance by a Village Court, any party to the dispute may,
in the prescribed manner, apply to the Chairm an o f the Union
P a rish a d for the constitution o f a Village Court for the trial of the
case.'’ A Village Court so constituted shall comprise o f a Chairman
and two m em bers to be nom inated by each of the parties to the

4.
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dispute. How ever, one o f the two m em bers nom inated by each
party shall be a m em b e r o f the concerned Union Parishad.
M oreover, the C hairm an o f the Union Parishad shall normally be
the Chairm an o f the Village C ourt/’
A Village Court shall be constituted and shall have jurisdiction to
try a case only w hen the parties to the dispute ordinarily resides
within the limits o f the union in which the offence has been
com m itted or the cause o f action has arisen/
If the decision o f a Village Court is u nanim ous or by majority of
four to one, the decision shall be binding on the parties and shall
be enforceable in accordance with the provisions o f this Ordinance.
How ever, if the decision o f a Village Court is a by a majority of
three to two, any party may, within thirty days o f the decision,
apply to either the Assistant Judge or Sub-divisional M agistrate as
the cases may be, for setting aside or modification o f the decision.
T he concerned authority may refer the dispute back to the Village
Court for reconsideration.* Notwithstanding anything contained
in any other laws for the time being in force, any m atter decided
by a Village Court shall not be tried in any Court, including a
Village Court."^

(b) The Conciliation o f Disputes (Municipal Areas) Ordinance
1979
The C onciliation o f D isputes (M unicipal A reas) O rdinance o f
1979 provides for settlement o f certain cases in municipal areas
through conciliation. W here a case under this Ordinance is required
to be settled through a Conciliation Board, any party to the case
m ay apply to any C om m issioner for ward within which the
dispute has arisen for the constitution of a Conciliation Board for
the settlement of the case. If the application is made in the
prescribed form, the Com m issioner shall proceed to constimte the

6.
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Conciliation Board in the prescribed m anner within the prescribed
time.'®
A Conciliation Board shall com prise o f a Chairm an and two
m em bers to be nominated, in the prescribed manner, by each o f
the parties to the case. How ever, one o f the two m em bers to be
nominated by each party shall be acom m issioner of the Pourashava
(municipal area) concerned. The Com m issioner to w hom an
apphcation is made under this O rdinance shall be the Chairm an of
the Conciliation B oard." If the decision o f a Conciliation Board
is unanim ous by a majority o f four to one, the decision shall be
binding on the parties and shall be enforceable in accordance with
the provisions o f this Ordinance. O ne the other hand, if the
decision is by a majority of three to two, any party may, within
thirty days o f a decision, apply to the Assistant Judge or Subdivisional M agistrate for an order setting aside or modifying the
decision. If the concerned authority is satisfied that there has been
a failure in justice, he may set aside or modify the decision or
direct that the case be sent back to the Conciliation Board for
reconsideration. N otwithstanding anything contained in any
other law for the time being in force, any matter settled by a
Conciliation Board in accordance with this Ordinance shall not be
tried in any Court.

(c) The Conciliation (Municipal Areas) Board A ct 2004
This new law replaced The C onciliation o f D isputes (M unicipal
Areas) O rdinance o f 1979. The Act em pow ers the m unicipalities
to settle minor disputes in municipal areas through conciliation
under the auspices o f a five-rnember board with the municipal
chairm an acting as president. Under the new law the municipality
conciliation boards are em pow ered to resolve disputes involving
not more than Taka 25, 000. The limit was much lower in the
earlier O rdinance o f 1979.

10.
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ADR in the Formal Legal System
As pointed out by Justice M ustafa Kamal, form er C hief Justice of
B angladesh, the purpose o f alternative dispute resolution is not to
substitute consensual disposal for adversarial disposal or to abolish
or discourage informal mediation or arbitration outside the Courts.
Rather, it is about m aking the process part and parcel of the formal
legal system, preserving at the same time, the trial C o u rt’s
statutory authority and jurisdiction to try the case should A D R
fail.
A lthough extra-judicial initiatives like, Shalish and m ediation by
village elders and N G O s have indeed m ade com m endable impact
in specific contexts, these efforts, by themselves, have not been
able to solve the civil C o u rt’s own particular problem s, namely,
backlog o f cases, delay and expenses in litigation. In other words,
the extra-judicial exercises have not actually benefited the formal
Court system since the parallel application o f informal m ediation
and formal adversarial system is unlikely to either reduce the huge
backlog or low er the costs involved. In the circumstances, it
w ould be useful to import som e elements o f consensual resolution
into the formal judicial system in order to enable litigants or for
that matter, potential litigants, to be assured o f justice delivery wit
speed and with less cost.' ^ Initiatives in this area culm inated in the
practical application o f A D R provisions in The F am ily C ourts
O rdinance 1985 and the incorporation o f A D R provisions in The
Code o f C ivil P rocedure 1908 and T h eA rth a R in A d a la t A c t 2003
respectively.

(a) The Family Courts Ordinance 1985
Provisions for mediation m ay be found in Sections 10 and 13 of
The F am ily C ourts O rdinance 1985.

13.
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According to Section 10 o f the Act w hen a written statement is
filed, the Family Court shall fix a date ordinarily o f not m ore than
thirty days for a pre-trial hearing o f the suit. O n the date fixed for
pre-trial hearing, the Court shall exam ine the plaint, the written
statement (if any) and the sum m ary evidence and docum ents filed
by the parties and shall also, if it so deem s fit, hear the parties. At
the pre-trial hearing, the Court shall ascertain the points at issue
betw een the parties and attempt to effect a com prom ise or
r e c o n c ilia tio n b e tw e e n the parties. If no c o m p r o m is e or
reconciliation is possible, the Court shall frame the issues in the
suit and fix a date for recording evidence.
Section 13 of the Act provides that after the close o f evidence of
all parties, the Family Court shall m ake another effort to effect a
com prom ise or reconciliation betw een the parties. If such
com prom ise or reconciliation is not possible, the Court shall
pronounce judgem ent either at once or on som e future day not
beyond seven days o f which due notice shall be given to the parties
or their agents or advocates and, on such judgm ent a decree shall
follow.
W here a dispute is settled by com prom ise or conciliation, the
Court shall pass a decree or give decision in the suit in terms o f the
com prom ise or conciliation agreed to betw een parties.'"*

(b) The Code o f Civil Procedure 1908
Provisions for alternative dispute resolution have recently been
incorporated in The Code o f C ivil P rocedure 1908 by an amending
Act titled The Code o f C ivil Procedure (A m endm ent) A c t o f 2003.
Sections 89A and 89B provides for mediation and arbitration as
alternate means o f settling disputes.

Mediation:
Section 89A o f the said Act provides that after filing o f the written
statement, if all the contesting parties or their pleaders are in
attendance in the Court and are willing to try and settle their
dispute/s through mediation, the Court may

14.
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adjourn the hearing and m ediate in order to settle the
dispute/s, or
— may refer the dispute/s to the parties or their pleaders, or
— m ay refer the dispute/s to a m ediator from the panel prepared
by the District Judge in accordance with sub-section 10''^
for undertaking efforts for settlement through mediation.
M ediation under this Act has been defined as flexible, informal,
non-binding, confidential, non-adversarial and consensual dispute
resolution in which the mediator shall facilitate com prom ise of
disputes in the suit betw een the parties without directing or
dictating the term o f such compromise.'®
W ithin ten days from the date of reference by the Court to mediate,
the parties shall inform the Court in writing as to w hether they
have agreed to try and settle the dispute through mediation and the
nam e o f the mediator. If they conform to these requirem ents then
the mediation shall be concluded within sixty days from the day
on which the Court is so informed, unless the Court extends the
period on its ow n motion or upon the joint prayer o f the parties. In
any event, the extension shall not exceed thirty days. However, if
the parties should fail to inform the Court of their decision to
m ediate following the reference by the Court, the suit shall
proceed for hearing by the Court.
i 5.

Sub-section 10 o f Section 89A of The Code o f C ivil P rocedure (Am endm ent)
A c t 2003 provides that for the purposes o f this section, the District Judge
shall, in consultation with ihc President o f the District B ar Association,
prepare a panel of mediators (to be updated from time to time) consisting of
pleaders, retired judges, persons known to be trained in the art o f dispute
resolution, and such other person or persons, except persons holding office
o f profit in the service o f the Republic, as may be deemed appropriate for the
purpose, and shall inform all the Civil Courts under his administrative
jurisdiction about the panel:
Provided that, a mediator under this sub-section, shall not act as mediator
between the parties, if he had ever been engaged by either o f the parties as a
pleader in any suit in any Court.

16.

Explanation 1, Section 89A, The Code uf'C ivil Procedure (Am endment} Act,
2003.

17.

Section 89 A (4), (6ic/.
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Once the mediation proceeding is complete, the m ediator shall
submit to the Court through the pleaders a written report containing
the result o f the mediation. Should a com prom ise be reached, the
terms o f such com prom ise shall be reduced to writing in the form
o f an agreement, bearing signatures or left thum b impressions o f
the parties as executants as well as signatures o f the pleaders and
the m ediator as witnesses. The Court shall thereupon pass an
order or decree in accordance with relevant provisions o f Order
XX III o f T/7^^ Code o f Civil P rocedure 1908}^ W hen the Court
itself mediates, it shall m ake a report and pass an order in a similar
m an n e r.’’ No appeal or revision shall lie against any order or
decree passed by the Court in pursuance of settlement o f disputes
betw een the parties in accordance with the aforem entioned
provisions.-”
W hen a mediation initiative undertaken by the Court itself fails to
resolve the dispute, the same Court shall not hear the suit, if the
Court continues to be presided by the same judge w ho led the
m ediation initiative. In that case, the suit shall be heard by another
Court o f com petent jurisdiction.^'
T h e proceedings o f mediation shall be strictly confidential. In the
circumstances, all com m unications made, evidence adduced,
admissions, statements or com m ents made and conversation held
between the parties, their pleaders, representatives and the mediator
shall be deem ed privileged and shall not be referred to and
admissible in evidence in any subsequent hearing of the same suit
or any other proceeding.^-

Section 89B o f The Code o f C ivil P rocedure (Am endm ent) A c t
2003 provides that at any stage o f the proceeding, if the parties to

18

Section 89A (5), ibid.

19

Section 89A (6), ibid.

20

Section 89A (12), ibid.

21

Section 89A (9), ibid.
Section 89A (8), ibid.
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a suit apply to the Court for w ithdrawal o f the suit on the ground
that they will refer the dispute/s in the suit to arbitration for
settlement, the Court shall allow the application and permit the
suit to be withdrawn. Thereafter, the dispute/s shall be settled in
accordance with Sh a lish A in 2001. How ever, if for any reason, the
arbitration proceeding does not take place or an arbitral award is
not given, the parties shall be entitled to re-institute the suit so
withdrawn.^’

(c) The Artha Rin Adalat Act 2003
The A rth a Rin A d a la t A c t o f 2003 also talks of settlem ent of
disputes in alternative ways. It provides for both Settlement
Conference and Arbitration. How ever, only one o f the prescribed
m ethods may be adopted to resolve disputes through alternative
ways; in the event one method is followed and it fails, the other
m eans cannot be used.*'*

Settlement Conference
A ccording to Section 21 (1) o f the Act, if the Court deem s it proper,
it may, keeping pending all proceedings o f the suit, convene a
Settlem ent Conference after the submission o f written statement
by the defendant for settlement o f dispute in an alternative way.
The Court may ask the parties to the suit, their representatives and
their lawyers to be present at the Settlement Conference, which
shall be presided over by the Judge of the A rtha Rin Adalat.
For the purposes o f this Act 'S ettlem ent C onference’ shall mean
c o n fe re n ce com prising the parties, their law yers and their
representatives and presided over by the Judge o f the Artha Rin
Adalat for disposing o f the suit in an informal, non-binding,
confidential, non-adversarial m anner on the basis o f mutual
cooperation and understanding o f all concerned. During the
process the Court shall simply play the role o f a facilitator.-^

23.

Seclion 89B ( I ) , / M / .

24. Section 23, The Artha Rin A dalat Act, 2003..
23.

Seciion 21, Explanation, ibid.
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The venue, procedure and functions o f the Settlem ent Conference
shall be determined by the Judge. The entire procedure shall be
conducted in c am era and the proceedings shall be strictly
confidential. Any suggestions m ade, advice given, evidence
a d d u c e d , a d m is s io n s , s ta te m e n ts or c o m m e n ts m a d e and
c o n v e rs a tio n held b e tw e e n the parties, their la w y e rs and
representatives and the settlement judge shall be deemed privileged
and shall not be referred to and admissible in evidence in any
subsequent hearing o f the same suit or any other proceeding.’*’
The Court shall explain the points o f disputes before the parties,
their lawyers and their representatives and shall endeavour to
arrive at a solution. How ever, the Court shall not in any event exert
any influence on the parties to accept his own proposal for
settlement.^^ The process o f settling the dispute shall be com pleted
within sixty days o f the C o u rt’s order to this effect, unless the
Court extends the period on its own m otion or upon written
representation o f the parties showing sufficient cause for period
not exceeding thirty days.^*
Should the dispute be settled at the Settlem ent Conference, the
term and conditions o f the settlement shall be recorded in the form
o f an agreem ent and signed by the parties as executants and by
their law yers and representatives as witnesses. O nce these
formalities are complete, the Court shall pass an order or decree
in accordance with the relevant provisions o f Order X X III o f T he
Code o f C ivil P rocedure 1908}"^ N o appeal or revision shall lie in
the higher Court against any order or decree passed by the Court
for the settlement o f dispute at the Settlement Conference. ’®
If the initiative fails and the Judge o f the aforesaid Court is not
transferred in the m eantim e, the next hearing o f the suit shall not
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take place. The suit shall be transferred for hearing to any other
Court o f com petent jurisdiction and the next hearing shall resume
from its previous position in such a m anner as though no efforts
were taken to settle the dispute through a Settlem ent Conference. ^'
If, for any reason, the suit cannot be transferred to a Court of
com petent jurisdiction, the District Judge may appoint any other
ju d g e under his jurisdiction to that Court on an ad-hoc basis for the
hearing o f the suit.^^

Arbitration
Section 22 (1) o f The A rtha Rin A d a la t A c t 2003 provides that
where no order has been given for settling the dispute through the
Settlem ent Conference, the Court may, after subm ission of the
written statement, keeping pending ail subsequent proceedings,
refer the suit to the lawyers engaged by the parties or where no
lawyers have been engaged, to the parties themselves, for settlement
o f the dispute through arbitration. If the parties agree to try and
settle the dispute through arbitration, it shall be binding upon the
Court to refer the suit for arbitration.
Once the suit is so referred the lawyers engaged for the suit in
consultation with the parties may appoint a law yer who is not
engaged by any party to the suit or a retired ju dge or a retired
official o f a bank or financial institution or any other competent
person as Arbitrator for settling the dispute. How ever, no person
who is occupying an office o f profit in the service o f the Republic
shall be eligible for appointm ent as Arbitrator.-^
The parties are required to com m unicate to the Court within ten
days o f the Court order for arbitration whether they have agreed
to settle the dispute through arbitration and the identity o f the
person engaged as Arbitrator. If the parties fail to com m unicate to
the Court the prescribed terms within the given time, the order for
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arbitration shall be cancelled and all subsequent proceedings o f
the suit shall com m ence in such m anner as though the arbitration
order had never been passed.-^’
The Court shall not specify any procedure for the settlement o f the
dispute nor shall it fix. any remuneration for the lawyers. All this
shall be mutually decided and agreed upon by the parties, their
lawyers and the Arbitrator.- '’ The arbitration process shall have to
be com pleted within sixty days o f the C o u rt’s order. How ever, the
time period may be extended for a period not exceeding thirty days
if the Court so chooses, either on its ow n initiative or upon the
request of the parties.^'’
Strict secrecy shall be m aintained throughout the process.
Accordingly, all discussions held and advice given, evidence
a d d u c e d , a d m is s io n s , sta te m e n ts or c o m m e n ts m ad e and
conversation held between the parties, their pleaders, and the
Arbitrator shall be confidential and shall not be referred to and
admissible in evidence in any subsequent hearing o f the same suit
or any other proceeding.^''
The Arbitrator shall keep the Court informed about the progress
o f the arbitration process by reporting to the Court without
violating the confidentiality o f the parties.-^'^ If the dispute is
settled, the terms and conditions of such settlement shall be
reduced to writing in the form o f an agreem ent bearing the
signatures or left thum b impressions as the case may be, o f the
parties as executants and the lawyers and the Arbitrator as
w i t n e s s e s . T h e Court shall pass an order or decree on the basis
of the aforesaid report in accordance with the provisions o f Order
X X l l J o f The C ode o f Civil P rocedure 1908.'^'^ No appeal or
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revision shall lie in the higher Court against the order o f this Court
if the dispute is settled through arbitration.'*' W here the initiative
for arbitration fails, the Court shall resum e the hearing from the
previous stage in such m anner as though no attempt had ever been
m ade to settle the dispute through arbitration.■
‘-

4. MAJOR ISSUES ON THE ADR AGENDA
Law often plays a critical role in reinforcing the vulnerability of
disadvantaged groups Vv^ithin a given society. In B angladesh law
in many ways plays a key role in designating pow er relations
along lines o f age, gender, class and so on. The inherent difficulty
within the legal system of Bangladesh is not so much the lack of
laws, but the absence o f proper implementation. Ignorance and
im poverishm ent, not to mention expensive and cum bersom e legal
procedures, effectively impede poor citizens’ right to equity and
justice. Although the poor as a whole are vulnerable to exploitation,
the vulnerability of a poor Vv^oman in Bangladesh assum esdifferent
dimensions having far-reaching implications. A poor w'oman in
Bangladesh is subjected to dual hierarchies, one, on account o f her
gender and, two, her impoverishment. Having very little access to
material resources w om en lack autonom y and decision-m aking
power, which precipitates theirdisempow erm ent within the family,
com m unity and the wider society. It is said that three factors are
i n s t r u m e n ta l in s u s ta i n in g w o m e n ’s s u b o r d i n a t i o n a n d
p o w e rle s s n e s s ; d is c r im in a to ry law s, g e n d e r-b ia s e d C o u rt
judgem ents and the ignorance o f the law and the law-m aking
processes."*^ In the circumstances, it is com m on for wom en, like
other disadvantaged groups, to seek out alternative methods of
rights redress and conflict resolution Vv^ith which they can relate
without difficulty rather than submit to the formal legal system
which tends to be elitist in nature.
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W hile land and properly disputes form a significant part o f A D R
activities NG O s, maritai disputes and incidences o f violence
against w om en predominate the A D R agenda as the m ajor c ross
cutting legal issue affecting the beneficiaries. Although spousal
violence often arises out of the most trivial o f causes, like delay in
cooking and serving food to the man o f the house, dowry dem ands
form a c om m on ground for inciting violence against w om en
within the family. Although prohibited h y T h e D ow ry P rohibition
A ct 1980, the practice o f demanding dow ry is rampant and is now
rooted in the socio-econom ic and cultural background o f the
people. This practice encourages multiple marriages, i.e. polygamy,
as a m eans o f acquiring more money with each successive
marriage. Since M uslim Law permits men to have four wives at a
time, the man may marry again by or without divorcing his
existing wife/wives. Divorce leaves in its wake problems of
m aintenance and custody, which form cm cial aspects o f A D R
interventions. Other legal issues include child marriages, lack o f
marriage registration which makes it easier for men to shirk their
marital and legal re.sponsibilities, arbitrary divorces, denial of
inheritance rights and so on. Traditionally backward, illiterate and
economically dependent, rural w om en are incapable o f tackling
com plex legal problem s let alone resolve them equitably. The
entire scenario is compounded by normative ideology that perceives
w om en as inferior and unequal in the economic, social and
cultural context.
In case o f land and property disputes problem s ari.se mainly due
to dekiys and difficulties in transferring title, falsifying documents,
encroaching upon land by neighbours or others and so on. A lot o f
the.se problem s are not simply the result o f red tape, but the laws
themselves. There is a perceptible reluctance amongst rural families
to part with shares belonging to orphans or children o f divorced
parents, hi the circumstances. A D R initiatives play an effective
role in ensuring equitable distribution o f resources amongst
legitimate heirs. Such inilialivcs appear lo have been similarly
effective m ensuring rights of the fishing com m unity over water
bodies. Criminal offences are in principle not dealt by AD R
initiatives but are referred to formal courts. However, cases, for
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exam ple, o f petty theft are often disposed of in an informal way
subject to mutual consent of the parties.
M ediation appears to be the single most favourite method o f
resolving disputes at the local level and the most widely used o f
A D R m echanism s am ongst the im plem enting partners. Mediation
has the objective of resolving disputes locally, within a reasonable
time and is geared towards a w in-win solution. This process o f
dispute resolution is favoured by the majority of the rural poor for
its neutrality and promptness in arriving at decisions, which is
congenial for both parties to the dispute. Since the bulk o f the
population in Bangladesh are poor and illiterate and as such, are
unable to seek justice in courts, mediation services provide poor
people the advantage of free legal assistance. The N G O s com bine
mediation services with legal aid in their attempts to aid citizens
in the redress o f their rights. W here organisations lacked the legal
grounding and expertise, legal aid services were provided through
the netw ork and partnership developed with legal organisations
under respective program mes.

5. BEST PRACTICES: ASSESSING THE IMPACT OF ADR
A D R activities have established viable alternatives for conflict
resolution amongst citizens by providing them with the means of
recourse, alternative to courts, for vindication of their rights. On
the basis of experiences of a few N G O s dispensing informal
m ediation services and the developm ents in the Family Court, this
section assesses the overall impact of A D R interventions in
relevant areas.

Impact of Community Mediation
L Transformation o f the traditional Shalish
The process o f shaiish in its customary form invariably operated
for and by the powerful people in society. Having socio-econom ic
leverage and political clout they manipulated shaiish processes in
their favour. Represented frequently by a body of men, shaiish
traditionally worked to the detrunent o f wom en and the poor, as
judgem ents were arbitrary, opinionated, harsh and one-sided.
The introduction of legal services by NGOs has developed an
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altogether new system of administering justice and conflict
r e s o lu tio n . W o r k in g p a ra lle l to tra d itio n a l s y s te m s , the
organisations have remodelled the traditional shalish by replication
o f mediation services. Under the new system mediators take
special care to ensure satisfaction o f both parties by providing
them the opportunity o f expressing their views and experiences
and airing their grievances. Disputants are given the space to
express their concerns freely and without hindrance or interruption.
It is the disputants w ho are given the option o f identifying
solutions acceptable to both. The neutrality maintained throughout
the process convinces the parties of the fairness o f decisions. This
is a principal reason why people have more confidence in the
N G O supervised mediations. Although mediation does not
necessarily underm ine the formal legal system, it has acquired
considerable credibility and popularity amongst the rural people
as a m eans o f accessing equitable justice. This has been the
outcom e o f continued com m itm ent and faith o f com m unity
m em bers, sound com m unication skills in dealing with people
during program m e interventions and an overall dissemination of
know ledge about law and hum an rights by implementing partners.

it Cost effective justice delivery
As far as cost effective and timely service delivery are concerned
the most prevalent extra-judicial measure appears to be community
mediation. In the absence o f an effective and efficient court
system, it is better if states widen the param eters of the machinery
o f justice by developing methods o f dispute resolution that would
ensure quality and accessibility. M ediation conducted by N G O s
have many advantages, chief am ong them being informality,
speed, absence o f backlog, economy, privacy, harmony and easy
accessibility.
The most tangible gain from mediation services is the lesser cost
in disposing o f disputes. This leads to a general enhancem ent of
material circumstances of disputants. There are numerous examples
o f clients w'hose financial circumstances have improved, even if
on a modest scale, as a result of mediation processes. There are
instances where w om en have been provided with m aintenance or

80

Dr. S u n ia iya K h a ir

dow er or simply taken back by their liusbands w ho treat them
better than before. Although these smai 1victories are not necessarily
sustainable for an indefinite period o f time, they nevertheless
offer the clients a measure of choice in the absence of realistic
alternatives.
M oreover, since disputes submitted to mediation are resolved
more swiftly than those submitted to the formal judicial system,
this, in some ways, assists thejudicial system by actually reducing
the burgeoning caseloads of courts. W hen cases, which need not
be taken to court, are informally settled, the quality o f formal
Justice is also enhanced as judges are then in a position to devote
more time to cases that must be heard in courts.

Hi. Enhanced knowledge base
One o f the significant impacts that have emerged from AD R
interventions is the increased level o f awareness and sensitivity
about law and rights am ongst citizens. Training imparted by legal
N G O s to local level A D R com m ittees provide an excellent
opportunity for them to acquire knowledge o f the legal rights and
wrongs in respect of specific issues. T he shalish sessions are also
educational in themselves in the sense that all the people present
and participating have the opportunity o f learning what protection
they have under the law'. Similarly, they are acquainted with the
risks and liabilities o f circumventing the law'. W hile beneficiaries
may not exactly have becom e legal experts, they have certainly
acquired substantial knowledge about specific legal issues that
impinge on their daily lives. Most importantly, they are aware
about the gaps between law, culture and practice and recognise the
need to respect the aile o f law at all events.
W om en have benefited from this knowledge in more intense ways
as they stood to suffer the most in the absence o f legal knowledge.
For example, in cases where legal provisions have been misapplied,
like pronouncem ent o f three kilak.s without going through the
required procedure, knowledge of the law helped couples get back
together without having to endure the hassles o f separation.
Again, where divorced couples wanted to remarry, knowledge of
the law gave them the option of doing so without going through
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an intennediale mcU’riage as was the norm in hilla marriages.
W om en now know wiiat their rights are and where to go in the
event of violation of their rights. On the other hand, men and
influential people also know' their obligations and the limits to
their power.

iv. Attitudinal and behavioural change
A D R program m es have w rought changes in the attitudes of
citizens in ways that enable them to take control of their own li ves
a n d m a k e t h e i r o w n d e c i s i o n s . S t e e p e d in t r a d i t i o n a l
m isconceptions, the general trend am ong rural people was to cling
to age-old custom s even when it came to dispensing justice. Far
from d e m o c ra tic , tra d itio n al b iases im p in g e d sh a rp ly on
disadvantaged groups more particularly, w om en and the poor.
The advent o f com m unity legal services has helped citizens
reassess their situation and plan their future accordingly. For
example, legal awareness and access to com m unity justice have
contributed to a reduction in child m arriages and dowry demands.
Shnilarly, polygam y, spousal violence and arbitrary divorce also
show a dow nw ard trend as more and m ore people realise their
rights and their potential to achieve equitable justice at the local
level. Initiatives like family planning also seem to have greater
effect as a result of legal sei-vices as men are increasingly consulting
their wives in planning their families.
Thus, legal interventions at the com m unity level have led people
to m ake educated choices about their lives. In the same way,
alternative dispute resolutions have initiated a shift in the attitude
o f men w ho have come to accept, albeit grudgingly, that, women
have to be treated equitably. W om en are also coming out o f their
shells and articulating their d e m ands publicly. They resist
oppression in ways hitherto unknown to them, much less practiced.
Thus, A D R initiatives bring forth distinct changes in behavioural
patterns am ongst beneficiaries.
Mediation processes also bring changes in the attitude o f the
mediators. T hey do not regard them selves as judges; rather, they
consider their services as essential for settling disputes and
maintaining a social balance They no longer look at wom en as a
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gendered entity but as individuals vested with rights and in need
o f protection. This has facilitated the neutral operation o f sha//.s/7
at the local level.
The impact o f mediation as an A D R m echanism is strongly felt
am ongst the village elite and the U nion Pari.shadleaders. They are
convinced about the credibility o f the modified shalish and often
refer cases to implementing partners for settlement. In m any cases
the C h a ir m e n o f the local A r b itr a tio n C o u n c il r e q u e s ts
im plem enting partners and A D R com m ittees to settle matters that
had originally come before them for settlement. This indicates not
only the acceptance o f A D R across boards but also signifies a
change in attitude of locally elected personnel about their roles in
governance. Corruption and misuse o f pow er are also curbed as
the im plem enting partners’ role as watchdog o f p eople’s rights
and providers o f local justice is well known.
V.

Participation o f women in decision-making

One o f the distinct features of the m odified shalish is the inclusion
o f w om en as mediators and active contributors to the process of
dispensing justice. The selection o f a cross section o f individuals,
including w om en, by implem enting partners for training has
altered the customary composition o f shalish, which originally
consisted o f senior male m em bers only. The present scenario sees
a departure from this stereotypical arrangem ent as w om en and
younger people are increa.singly officiating as mediators. There
are instances where w om en participate in dispute resolution
through group mobilisation. In others, w om en are not official
m em bers o f the implementing organisations but are selected by
the parties. During mediation, wom en w ho are non-m em bers are
also seen to interject, protest and rebut motions, hi any case, the
thrust is on active participation by w om en thereby engendering an
enabling environm ent for equitable dispensation of justice.
Experiences o f N G O s reveal that women, whether project staff,
field w orkers or shalish m em bers, have not only w rought
considerable changes in the traditional shalish but also have
imported qualitative changes within the com m unity and family.
W hile not retiring entirely from the traditional system of dispute
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resolution, w om en are increasingly using their collective strength
in voicing their dem ands and ensuring for them selves the benefits
o f law and justice. W o m e n disputants speak more freely when
there are w om en m ediators and this ensures a transparent process
of communication between parties and shalish committees. W om en
m ediators are confident and assertive and are com m itted to
protecting w om en from exploitation. This, together with the
know ledge that they can hold their male kinsm en accountable for
injustices done to them, have given rural w om en some degree of
autonom y in determ ining their own futures. This is evidenced by
the secondary changes that have occurred as a result o f A D R
interventions. For instance, there is a marked disinclination amongst
people to agree to m arriage proposals with dow ry dem and as they
are aware o f the consequences. This has resulted in a reduction o f
marital violence and polygamy. In cases o f divorce, m aintenance
and dow er m oney have been successfully recovered in many
cases.
V I.

Ensuring gender justice

A D R initiatives by N G O s have made considerable headway in
respect of protecting w o m e n ’s rights in the family and outside.
Legal issues pertaining to w om en have been com m unicated
through training and legal literacy programmes. U nder these
initiatives w om en have been encouraged to identify the forum of
their choice for justice delivery. W o m e n ’s issues, which have
gained prom inence in the shalish process, are no longer trivialised.
W om en now have a forum for pressing their dem ands without
inhibitions. W ith the introduction of A D R initiatives w om en have
been able to access an alternative system o f justice, which in
essence restored their faith in the community.
W hereas previously w om en suffered in silence on account o f their
inaccessibility to the formal legal system, the N G O assisted
dialish has given them the opportunity of challenging the injustices
done to them in more familiar settings. Problems are resolved in
presence o f all and upon consensus o f both parties. Consequently,
there is a reduction in hostilities and aggression betw een parties
as both realise the obligation they incur as a result of involving the
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c o m m u n ity in d e c ision-m aking. T he fact tliat tlie prim ary
beneficiaries o f A D R activities are wom en, demonstrate that
w o m e n ’s issues are being taken seriously after all. The involvement
o f w om en in mediation facilitates the process, as it is w om en who
can identify more easily with the difficulties faced by wom en
clients. M oreover, A D R activities appear to have equipped the
com m unity with a new sense o f justice, which is manifest in their
attempts to ensure the rule of law in ju stic e delivery.

vii. Development o f negotiating strength through collective
bargaining
All mediations involve intense negotiation betw een disputing
parties. M ediation workers strive to engage disputing parties in
active negotiation in an attempt to engender an environm ent
within which balanced debate about the issue in question may
emerge. The process is participatory and democratic since both
parties are given ample opportunity to give their views and
articulate their dem ands without fear or inti midation. The exercise
strengthens the bargaining capacities o f disputing parties by
engaging them in an objective dialogue. The success o f negotiation,
however, depends upon a host o f factors. W hile flexibility of the
mental condition o f the parties is fundamental to any negotiation,
prevalent socio-cultural and econom ic contexts are equally
important in arriving at just and reahstic solutions. For example,
a female client having been mistreated by her husband and his
family may well choose to go back as she has very limited options.
She is illiterate, unem ployed and her parents/ family will not/can
not take her back. In the circumstances, she may prefer to stay with
her husband even at the risk o f continued maltreatment. At this
stage it becomes a matter o f choosing betw een two evils for
clients.
The other benefit w om en derive from A D R activities is the
opportunity to bargain for their rights and privileges in a collective
way. Poverty and oppression impinge more sharply on women,
particularly when they are on their own. It is found that women
respond to crises in more effective ways w hen they have other
w om en to rely on. Their collective strength helps them develop
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strategies that enable them to brave and overcom e the daily
challenges o f life. The sharing of experiences in a group lessens
w o m e n ’s feelings o f alienation and reassures them that they are
not alone in the struggle for existence. There is a visible increase
in the presence and participation o f w om en in mediation processes.
Backed by collective power, w om en are thus able to withstand
oppression and secure their rights and privileges.
However, although the most significant advantage o f mediation is
the continued involvement of the parties in the negotiation process,
it is only right to find out whether the disputants are indeed
satisfied with the results and w hether they actually believe in the
fairness o f the results. Apart from the outcom e, the perception o f
the process itself is important in ascertaining the benefits o f the
initiative. In this regard participation by parties is vital for a
successful negotiation. Unless disputants can be induced to
participate in the process on an equal footing and share m the
decision-m aking and outcom e, the purpose o f mediation w ould be
underm ined. It is important to rem em ber that mediation processes
are more effective w hen there is a discreet sanction force behind
the initiatives. In other words, the fact that in the event o f one party
refusing to be bound by mediation decisions, the implementing
partners are prepared to assist the other party in court is enough to
compel parties to agree to abide by the decisions arrived at through
mediation.

viii. Community participation and ownership
The com m unity on the whole benefits from mediation services
provided by the im plem enting partners. Local level shalish,
which requires the involvement of the com m unity at large, instils
a deep sense o f responsibility and ownership amongst individuals
to resolve their own problems and control their own destinies. An
individual who believes that s/he can obtain meaningful and
enduring relief through a relatively neutral, cheap, expeditious
and above all, accessible forum is more likely to rely on community
support rather than resort to self help. This effectively reduces the
need for State intervention and instead enables individuals to
regulate their lives in a more constructive and meaningful fashion.
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In Other words, com m unity participation transforms the traditional
village shalish in ways that give individuals a renewed sense o f
hope, w ell-being and em pow erm ent. The com m unity on the
whole also benefits from the lessons leamt as a result o f participating
in and witnessing mediation processes. The know ledge o f rights
and w rongs gleaned from these sessions by other m em bers o f the
com m unity com e in handy when it com es to settling their own
conflicts w hen the situation arises. M oreover, the involvem ent of
theentirecom m unity increases the accountabilityofboth mediators
and disputing parties whereby their com m itm ent to the cause is
ensured.

Impact of ADR in the Quasi-Formal System
Although state m andated local justice system s are headed and
operated by personnel in local governance, have backing o f the
G overnm ent and have necessary structures and functionaries in
place, these systems are virtually redundant. The fact that the
Union P a rishad personnel have, over the years, been far more
occupied with making personal gain rather than dispensing justice
has m ade their offices practically defunct as far as resolution o f
conflicts at the local level are concerned. This is also evident from
the fact that disputes brought before the Conciliation Board or the
Village Court are often refeixed to the N G O assisted A D R
com m ittees for resolution. The alleged preoccupation o f the local
governm ent organs with issues other than dispute resolution has
gradually deviated their focus from justice dispensation to other
areas of service. Consequently, the local population sees these
bodies less as a forum for justice and m ore as a developnient
oriented service provider. Therefore, local governm ent bodies are
fast losing their credibility in providing justice to local communities
despite having clear sanctions of the law.
M oreover, the fact that justice delivery m echanism s o f the quasi
fonnal system are clearly distinct from that used in com m unity
mediation both in temis o f quality and effectiveness make informal
mediation more acceptable to local people. The inherent distinction
between justice dispensed through N G O mediation and that by the
Village Court is that the proceedings in the latter are prem ised on
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the arbitration model. In otlier words, while in mediation parties
them selves arrive at a solution with the assistance o f the m ediator
who simply facilitates the process, decisions at the Village Court
evolve by way of arbitration based on the opinion o f the majority
members. C om pensation is awarded by the Village Court on the
basis of the value o f the suit whereas, in m ediation compensation
is agreed upon by both parties. W hile there is no scope for appeal
under T h e Village C ourts O rdim m ce 1976, mediation offers the
disputants the opportunity to reopen their cases and reapply for
mediation where the first attempt fails. Finally, although the
Ordinance is silent about the sex o f the m em bers o f the Village
Court, the participation o f w om en as m em bers of the Village
Court is rare. Contrarily, w om en are increasingly officiating as
mediators on A D R comm ittees.

Impact of ADR in the Formal Legal System
I.

Activating ADR in the Family Courts

W ithin the formal judicial system, the scope of m ediation through
The F am ily C ourts O rdinance 1985 has been tested with positive
results. Although options for A D R v/ere available under the
Ordinance, the provisions were hardly utilised by the Family
Courts in the past. This w^as largely due to ignorance and lack of
motivation amongst law yers and judges who, confined within the
traditional adversarial system, made no attempts to take cognizance
o f or apply these provisions.
Given the m ulti-dim ensional problems besieging the Courts of
Bangladesh, particularly the civil justice system, initiatives were
undertaken by Justice M ustafa Kamal, former C hief Justice of
Bangladesh, to com m ence reforms in the legal system. To this end
cooperation was sought from the Institute for the Study and
D evelopm ent o f Legal System s (ISDLS) o f USA for effectively
resolving the problem s faced by the Civil Courts. Drawing upon
the Am erican experience, a Project was designed and launched to
investigate avenues o f judicial reform for dealing with the backlog
o f cases. Com prising o f several phases the initiative produced a
report that underscored specific reforms that could be initiated in
Bangladesh. One o f the recom m endations of the report was to start
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a pilot project on mediation, a non-m andatory consensual dispute
resolution system, in the Family Courts o f Dhaka, gradually
expanding the practice to other judgeships in the country.
M ediation in the Fam ily Courts was recom m ended on a careful
assessm ent o f the pervasive problems, their causes and likely
solutions. The idea was to build, as far as possible, on the existing
foundation o f the c o u n try ’s legal system. The reason why the
Family Courts were earm arked for the pilot project is that since
The F a m ily C ourts O rdinance o f 1985 itself p rovides for
conciliation there was no need for a new legislation. Thus, while
inclusion o f other Courts at that stage would have necessitated
new legislation or am endm ent o f The Code o f C ivil P rocedure
1908, the plan sought to com m ence reforms in ways that did not
require a change in the procedural rules/'^
The other reason for recom m ending m ediation in the Family
Courts is that the process entails direct participation o f the parties
to the dispute. They are required to attend confidential meetings
along with their lawyers and other interested persons in the
presence of a neutral third party, who, a judge, is trained to
facilitate dispute resolution. The parties are allowed to talk about
their positions in joint sessions before settlement options are
discussed in private. Parties are able to interact freely without
inhibitions; this enables them to anticipate the likely result,
should they choose to litigate. This process is particularly beneficial
for w om en litigants, w ho have the opportunity o f voicing their
grievances without having to go through the em barrassm ent and
discom fort o f appearing in Court. As it is, given the traditional
bias against them, w om en feel uneasy about exposing their private
matters to the public in open Court; mediation, in the circumstances,
has enabled them to utilise alternative m odes of dispute resolution
without com prom ising their privacy.
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ii. Increased disposal o f cases and realisation o f decretal money
Currently, three Assistant J u d g e s ’ Courts o f Dhaka Judgeship
have exclusively been designated as Family Courts for mediation
purposes. It is found that cases are being disposed of relatively
quickly after the establishment of the M ediation Courts. The
following table demonstrates the modes o f disposal o f cases
betw een 2000 and 2003."*^
Year

Cases
disposed
of on
compromise

Cases
disposed
of
on contest

Cases
disposed
of
otherwise

Cases
disposed
of after
establish
ment of
Mediation

Mediation
failed

Courts
534

71

895

1082

84

334

380

35

1996

190

76

35

2001

153

34

2002 (up to

35

11

264

80

1652

2000

423

31-03-02)
Total

It is evident from the above table that since the establishment of
the M ediation Courts the rate o f disposal o f suits has gone up. In
nearly three years betw een 2000 and 2002 the total num ber o f
cases disposed o f through m ediation was 1996 as opposed to
disposal of contested cases, which am ounted to only 80 during the
entire period.
Since the introduction of m ediation services in the Courts the
average rate o f substantive disposal by mediation has gone up to
60 percent com pared to contested decree. '*'^ M oreover, the total
realisation o f m oney through execution o f decree in suits disposed
o f by trial is far below the total realisation o f m oney in disputes
settled through mediation. Statistics reveal that from 1985 to 2000
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the total m oney realised in connection with Fam ily Courts cases
o f the three Courts is Tk. 61,99,759/50 whereas the total m oney
realised through mediation since its introduction in the same
Courts betw een June 2000 and M ay 2001 is Tk. 50,94.501/00.'^'^
Thus, it is clear that the realisation o f decretal m oney is much
higher in cases where disputes are settled through mediation than
execution suits. According to a recent study the most significant
im pact o f A D R in the Family Courts is that m onetary claims o f
dow er and m aintenance have been reimbursed in large amounts
through amicable settlement.

6. CONCLUDING OBSERVATIONS
It is apparent that com m unity disputes are particularly amenable
to the mediation process, which serves as a forum at which both
parties are given an opportunity to sit and discuss the cause o f their
discord and attempt to arrive at a solution. The process, being
participatory, facilitates the reaching o f a satisfactory consensus
by both parties. The current alternati ve method o f dispute resolution
applied by N G O s departs, in essence, from the judicial processes
and the stereotypical shalish. U nder this system parties are
e n c o u ra g e d to c o m m u n ic a te w'ith m e d ia to rs and b e tw e en
themselves, identify the areas o f conflict, articulate their dem ands
and arrive at a mutually acceptable solution. As such, N G O
assisted shalish or com m unity m ediation is not coercive by
nature, as it does not im pose decisions. Rather, the process is
voluntary whereby parties are induced to reach a com prom ise in
an amicable manner. M ediation avoids the intractability and the
one-sidedness that are inherent in other legal actions. By actively
involving the disputants in shaping the agreem ent and binding
them personally to make the agreement work, the parties become
psychologically bound to respect the terms o f their resolution.
49.
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The nature of the solutions through com m unity mediations tends
to vary from that dispensed by the traditional shali.sii. M ediations
being modelled on equitable and non-violent settlement of conflicts
have wrought changes not only in the attitude of the parties, but,
in the nature of their demands. Suppose, a rural w om an leaves her
husband who beats her habitually and seeks justice at the traditional
shalish. The matter is likely to be settled in a reconciliatory way
for exam ple by asking the husband to present his wife with two
sarees as a token o f truce and take her back. H aving very little
knowledge about her options the wom an w ould in all probabilities
com ply with the decision. If the case is taken before the N G O
assisted shalish, the w om an would be acquainted with her choices
in which case she will most likely want the shalish to ensure that
her husband does not beat her any more, rather than give her
material things, before agreeing to go back. T he exam ple
demonstrates a shift in ideologies and practice as a result o f A D R
interventions that enhances w o m e n ’s positions in more ways than
one. Thus, it is not so m uch the decision itself but the nature of the
transaction that m akes A D R initiatives unique in providing clients
some m easure o f choice.
Although the broad based impact of informal mediation with
assistance from N G O s are indeed com m endable, the issue o f their
continuity in the absence o f donor support is o f vital importance
that cannot be underm ined. W hile the larger organisations, on
account o f their experience and institutional capacity may well
attain self-sufficiency in the long run, the smaller organisations,
requiring further developm ent o f their infrastructure and personnel,
are most likely to suffer if donor support ceases. It is also true that
NG O s cannot expect donors to fund their A D R program m es
indefinitely. W hile educating people about the value of A D R is
one way o f initiating a change in adverse custom ary practices,
there is no guarantee that the knowledge will be retained and used.
In the absence o f N G O s the scenario may well change unless the
lessons that have been learnt from NG Os are internalised by the
people at all levels o f the society.
The question of sustainability brings to mind the possibility of
making effective use o f the existing state operated local justice

92

Dr. S u n ia iya K h a ir

system, i.e., the Village Court or the Conciliation Board. Arguably
these forums stand a good chance o f sustaining A D R services as
they are headed and operated by personnel in local governance,
n am ely Uni on P a r i s h a d C h a irm e n and P o u ra sh a v a
Com m issioners. Backed by governm ent sanction, the structures
are in place, the functionai'ies selected and their functions prescribed
and regulated according to the provisions o f law. The chief
draw back is that the U nion P a rish a d Chairm en have m ulti
dimensional functions but not adequate infrastructure to support
their responsibilities.'’' Their offices are equipped with sparse
staff and nominal resources. Since they have to undertake the role
o f administrator, police and judge concurrently they are obliged
to look into matters that need imm ediate attention on a priority
basis. Food distribution and health issues are prim ary on their list
o f priorities with family disputes and other violations o f law
com ing m uch later. M oreover, Union P a rish a d personnel are
reportedly corrupt and politically m otivated in the majority of
cases. Preoccupied with amassing wealth and pow er Union
P arishad functionaries have little time, m uch less patience, to
attend to the needs o f the poor and m arginalised w ho have very
little to offer them in material terms.
The reactivating of the judicial functions o f the Village Court and
the Conciliation Board can provide local com m unities with a
viable alternative for dispute resolution. In order to do this,
respective authorities across the country need to be trained and
sensitised about the value and utility o f local justice delivery.
They need to reevaluate their role as service providers and ensure
that every individual has access to their services at times of crises.
The involvement o f state apparatus in local justice delivery can
carry forward the A D R initiatives o f N G O s in a more constructive
and sustainable way.
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