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1 Introduction

After the Second World War European leaders, especially former 
British Prime Minister Winston Churchill, dreamt of European 
integration. They wanted to base the integration in economic area first 
with the ultimate aim of political tmity.’ Since coal and steel industry 
was the cause of war between France and Germany, the leaders tried 
to bring these two powers together and to put coal and steel imder 
their common authorit}\ Accordingly they established the European 
Coal and Steel Community (ECSC) in 1951 by a treaty^ with the

1 This w as in fact the proposal of the erstwhile French M inister, Schum an's Plan 
who received encouragem ent from Jean M onnet in form ulating his plan. Hence it 
is called "M onnet-inspired Schuman Plan": W erner Feld, Book Review (M erry  
and Serge Brom berger, Jenii Monnet and the United States of Europe- tr. Elain P. 
H alperin, N ew  York: Cw ard-M cCann, 1969) 11 JCMS 158.

2 Treaty Instituting the European Coal and Steel Com m unity (ECSC Treaty), 
signed on 18 April 1951 at Paris, No. I: 3729, (1957) 261 UNTS 140. It cam e into 
force on 23 July 1952 with validity for 50 years (until 23 July 2002), 261 UNTS 140 
at p. 143. The signatories to the treaty w ere Belgium, N etherlands, Luxem bourg, 
Italy, G erm any and France. They 'resolved to substitute for historical rivalries a 
fusion of their essential interests; to establish, by creating an econom ic 
com m unity, the foundation of n broad and mdependent community among peoples 
long divided by bloody conflicts; and to lay the bases of institutions capable of giving 
direction to their future common destiny.': Preamble to the Treaty (emphasis added), 
261 UNTS 140 at 143. T h e  European Coal and Steel Com m unity has fully 
accom plished this task. It has m ade a key Contribution to bringing about and  
consolidating peace in Europe and prom oting political and econom ic integration, 
thereby laying the foundations for further progress tow ards European  
unification.' 'Opinion of the Committee of the Regions of 13 April 2000 on the 
'Expiry of the ECSC T reaty' (hereinafter 'Opinion of the com m ittee of regions'), 
O.J. C226, 0 8 /0 8 /2 0 0 0  p. 50 (para 1.2).. In this respect the role of the High 
A uthority, the executives of the ECSC, is of particular im portance. 'It had set out 
the institutional principles, it provided a bold initial impulse for European  
integration by pooling M ember States' production of coal and steel, and it created  
a clim ate of trust between form er enemies on the basis of econom ic co-operation  
in a specific sector, w hich becam e a model of political farsightedness.': Henriette 
C. Pience, Book Review, (Dirk Spierenburg and Raym ond Poidevin, History of the 
High Authority of European Coal and Steel Community: Supranationality in Operation, 
London: W eldenfeld & Nicholson, 1994, (1995) ECL Rev. 16(2) 130 at 130.



purpose of creating a common market in coal and steel. This is the 
first European supranational organization,^ which was later followed 
by another two organizations in 1957, one in the atomic energy area, 
called the European Atomic Energy Commimity (Euratom)^, and the 
other in areas outside these tv\̂ o, called the European Economic 
Commimity (EEC)'’. Of these three the ECSC expired on the 23 July 
2002,«’ the Euratom has a moderate record of success^ and, the EEC, 
later called EC, has been continuing as the most successful one. In 
1992 the EC forsook its only-economic character and became a 
political organization by extending its scope to political affairs. It 
changed its name to the European Union (EU). This change took place 
by the Treaty of Maastricht (called EU Treaty).® A further change 
occurred in 2004 when the EU adopted a Treaty to establish a 
European Constitution replacing the previous treaties (i.e., EEC 
Treaty of 1957 and EU Treaty of 1992).

As said above, today the EU is a new phase of the original EEC, 
composed of 25 Member States (also called EC, Community, in this 
paper). It has been carrying the original character of supranational
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3 A supranational organisation m ay be defined as an independent entity com posed  
of a num ber of States to which pow ers have been transferred from national level. 
:Stephen W eatherill, Law and Integrntion in the European Union O xford: Clarendon  
Press, 1995, at p. 10.

This w as established by the European Atom ic Energy Com m unity (Euratom ). 298  
UNTS 167. This Treaty w as signed on 25 M arch 1957, 298 UNTS 3 at p. 5. It cam e 
into force on 1 January 1958, 298 UNTS 167 at p. 169.

This w as established by the European Econom ic Com m unity Treaty. 298 UNTS 
11. The EEC Treaty w as signed on 25 M arch 1957, 298 UNTS 3 at p. 5. It becam e 
operative on 1 January 1958, 298 UNTS 11 at p. 11.

'Expiry  of the ECSC Treaty ', visited at
h ttp ://e u ro p a .e u .in t/co m m /e n e rg v /e n /e csc-tre a tv .h tm I on 24 M arch 2004.

W oodliffe John, 'M aking sense of art. 37  of the euratom  treaty' (Case Com m ent 
on Saarland v Ministry for Industry, Posts and Telecommunications and Tourism, 
Septem ber 24, Case 1 8 7 /8 7  [1988] ECR 5013), (1989) EL Rev. 14(2) 101 at 101.

The Treaty w as signed on the 7  February 1992. For the draft of the Treaty, see 
(1984) 0 /  C 7 7 /3 3 . For the text of Treaty, see Belmont European Policy Centre, The 
New Treaty on European Union, v. 1 (Boulevard C harlem agne, Belgium: Belmont 
European Policy Centre, 1991) at p. 75. This treaty and the EC T reaty w ere  
am ended by the T reaty of A m sterdam  in 1997 by w ay of simplification, 
elim inating the obsolete text and renum bering their articles. For the am ended  
texts of the tw o treaties after A m sterdam , see Rudden Bernard and Derrick W yatt 
(ed.) Basic Community Laws, 7>i' ed. (Oxford; O xford U niversity Press, 1999) at pp. 
97-113 and at pp. 3-95 respectively.

http://europa.eu.int/comm/energv/en/ecsc-treatv.htmI


organization operated imder its Constitution. It is 'neither a federation 
nor a confederation of States. It is an ensemble sui generis which has 
characteristics of both'.'' It has three organs: legislative, executive and 
judicial organs. The European Commission drafts legislation, and the 
European Parliament and the European Council pass them as laws, 
which apply to the Member States. The European Court of Justice 
(ECJ, hereafter also called European Court, Community Court and 
Court), originally established vmder the ECSC Treaty in 1952, 
interprets those laws. Besides, it (a) gives judgement on particular 
Member State's failure to comply with the EU law, (b) annuls any EU 
law that is illegal, and (c) deals with complaints against any 
Commimity institution like the Commission, Parliament and 
CoT.mcil.i° j|- ig composed of one judge per Member States so that all 
national legal systems are represented. To render efficient service the 
full Court does not normally sit. Usually a chamber of three, five or 13 
judges sits at one time. Attached to it there is a Court of First Instance 
created in 1989. It helps the Court by giving rulings on certain types of 
case, in particular competition law cases and also individual, 
company and some organization cases.” However, as indicated in the 
title of this paper, the ECJ's role is not limited to the above; it 
contributes to the EU's integration programme. In doing that it 
indirectly plays a role, passive though, in European politics. In this 
paper three aspects of the ECJ's contributions throughout the 
Community's life, indicated below, would be overviewed

First, the main objective of the Commvrnity is economic integration, 
political integration being the secondary o n e . 12 To attain that goal it 
devised a concept of "common market", which envisaged u n f e t t e r e d i ^
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9

12

Santer Jacques, 'Som e reflections on the principle of subsidiarity', in European  
Institute of Public Adm inistration (EIPA), Subsidiarity: The Challenge of Change 
(M aastricht: EIPA, 1991) pp. 19-30, at pp. 26-27.

<h ttp ://e u ro p a .e u /in stitu  tio n s/in st/ju stice /in d ex_en .h tm >

Ibid.

'(T)o prom ote throughout the Com m unity a harm onious, development of economic 
activities (econom ic goal), a continuous and balanced expansion, an increase in 
stability, an accelerated raising of the standard of living and closer relations 
between the States belonging to it (political goal)'. The Rome Treaty of 1957  
(hereafter EC Treaty), art? 2, 298 UNTS 11 at p. 15. (em phasis added).

See EC Treaty, arts. 3(a) and 3(c), 298 UNTS 11 at p. 16 (present arts. 3.1(a) and  
3 .1 (c )) .

http://europa.eu/institu%20tions/inst/justice/index_en.htm


movements of goods,^‘‘ persons,^'’ services^ ’̂ and capitaP^ within the 
Commimity under equal conditions of c o m p e t i t i o n . T h e  
materialisation of these freedoms requires harmonisation of the 
national lawŝ '̂  so that no discrepancies remain between such laws, 
which might distort the equal conditions of compehtion. But 
harmonization of hundred per cent area of laws is not possible nor is 
desirable on specific grounds like health, safety and environmental 
protection. As an alternative to harmonization and in the interest of 
integration the EC} invented, by way of interpretation in the famous 
case of Cassis de Dijon-^, a new method called "mutual recognition". 
This method requires '(r)ecognilion by a state of the validity on its 
own territory of rules made by one or more other states'.^^ This is a 
remarkable contribution of the ECJ.

Second, harmonization of laws requires legislation by the centre 
(meaning the central legislative bodies, viz. Commission, the 
Parliament and the Council) to bind the periphery (meaning the 
Member States). There are some specified areas (called "exclusive 
competence") where only the centre is entitled to legislate. In other 
areas (called "Subsidiary" or "shared competence") Member States 
may legislate tmless the centre pre-empts that right in view of 
"comparative expediency" based on the nati-ire of the subject to be 
legislated upon. Pre-emption of this right sometimes gives rise to
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w EC T reaty, arts. 9-37, 298 UMTS 11 at pp. 18-29 (present arts. 23-31).

15 Ibid. arts. 48-51, 298 UNTS 11, at pp. 36-37 (present arts. 39-48).

‘•s Ibid. arts. 59-66, 298 UNTS 11, at pp. 40-42 (present arts. 49-55).

'7 Ibid. arts. 67-73, 298 UNTS 11, at pp. 42-44 (present arts. 56-60).

See EC Treaty, art. 3(f), 298 UNTS 11 at p. 16 (present 3.1(g) ) This has been 
confirm ed by the European Court of Justice (ECJ) in Commission v Council (case 
C -3 0 0 /8 9 ) [1991] ECR 1-2867 at 2899.

1’  See EC Treaty, art. 3(h), 298 UNTS 11 at p. 16 (present art. 3.1(h). In this context it 
is relevant to mention that in the EC Treaty three different term s, nam ely "to  
ap proxim ate", "to  coordinate"(art. 44(2)(g)) and "to harm onize" have been used 
in a synonym ous sense with the sam e objective of abolishing obstacles to 
interstate m ovem ent of person, good, capital and services. : H ans Claudius 
Picker, T h e  EC Directives on com pany law harm onisation' in Clive M. 
Schmitthoff, (ed.). The Harmonisation o f European Company Law (London: 
U KN CCL, 1973), pp. 66-82 at pp. 67-68.

20 Reive v Biindesmonopolvenvalhmg fu r  Bramtivein (Cassis de Dijon), case  1 2 0 /7 8 ,  
[1979] ECR 649.

2' G ondrand, Eurospeak- A User's Guide: The Dictionary/ of the Single Market (London; 
N icholas Brealey Publishing, 1992) at p. 196.



contention between the centre and the periphery, which attracts again 
the jurisdiction of the Court. Determining comparative expediency is 
a political task, which the ECJ should not, jurisprudentially speaking, 
undertake. Still it does.

Last, the ECJ also contributes by way of interpretation of the EU 
Treaty and laws, mainly Regulation^^ or Directive,^^ from a 
teleological perspective. By this perspective it interprets laws in such a 
way that the integration goal of the EU is facilitated.

The following discourse would depict the ECJ's contributions to the 
EU's integration with the purpose in mind that national courts, such 
as Bangladesh judiciary, may gather lessons from the ECJ and apply 
those in dispensing justice and also can contribute to nation-building.

2. D evising "M utual Recognition" as a Method of Integration

In Cassis de Dijon '̂* the plaintiff imported French wine that contained 
15%-20% of alcohol. The concerned German authority barred him 
from importing this sort of wine on the groimd that it had to contain 
minimal 25% of alcohol as provided for by German law. There was no 
Community Directive requiring such a minimum alcohol content in 
wine. Therefore, it was contended that in absence of any Community 
rules German prohibition amounted to a quantitative restriction to 
free movement of goods within the Commimity according to art. 30 of 
the EC Treaty (EU Treaty art. 28). The ECJ upheld the contention. It 
said that German restriction could have been accepted if it were 
necessary 'to satisfy mandatory requirements relating in particular to 
the effectiveness of fiscal supervision, the protection of public health, 
the fairness of commercial transactions and the defence of the 
consumer.'25 In other words, the Court, for the first time, established 
that in absence of Commimity law goods produced and marketed 
legally in a Member State must be recognised in other Member States 
unless it contravenes mandatory requirements rules.^<’ Thus the ECJ
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22 A Regulation is law that is binding as it is and directly applicable in the national 
jurisdictions of the M ember States.

23 A Directive is a law that lays dow n the basics of a particular m atter and the 
M em bers States implement it by incorporating in national laws.

2‘t Supra note 20. Of course the "seeds" of the Cassis de Dijon form ula w as sow n five
years ago in Dassonville, case 8 /7 4 , ECR 837.: Barents Rene, 'N ew  developm ents
in m easures having equivalent effect', (1981) 18(3) CML Rev. 271 at p. 296

25 Ibid., at p. 662.

26 Ibid., at p. 664.



innovated "mutual recognition" as a new method of the Community 
integration. And it did this when only-harmonization proved to be an 
inadequate method of integration. Until then there were many areas 
of law unharmonized and free movement of goods, labour, capital 
and services remained l i m i t e d . T h e  ECJ judgment led the 
Commission to adopt a policy proposal's to the Covmcil as a 
supplementation to the 1969 General Programme o?i. the Removal o f 
Technical Barriers to Trade.^‘̂ Before this it wrote to the governments 
and EC Parliament on the impact of the said judgement.^o Ultimately 
mutual recognition as a method of integration came into being in the 
EC integration process.

Since Cassis de Dijon judgment harmonization and mutvial recognition 
are two methods of the EU integration. Mutual recognition has, 
however, extra merits over harmonization. It is cheap, simple and 
speedy; '(w)hile harmonisation requires costly and time-consuming 
negotiation among nations to achieve a consensus on mutually 
acceptable standards, mutual recognition achieves a similar effect 
more rapidly and without the associated c o s t s ' . ^ i  For example, in 
securities regulation its basic purpose is 'to keep the amount of 
supplemental information as small as possible.' 2̂ Xo exemplify more 
specifically, recently partially replaced by the "Passport" Prospectus 
Directive33 the Admission of Securities and Information Directive 
(AID)''*4 contained muttial recognition provisions. According to it
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27 W eidenfeld W einer, "U pheaval in Europe" in W einer W idenfeld and W olfgang 
W essels, Europe from A~Z: Guide to European Integration, Luxem burg: Office for 
Official Publications of the EC, 1997, p p .7 -2 0 , at p. 12.

28 OJ C253.

29 (1969) OJ C76.

30 Bull. EC 7 /8 -1 9 8 0  at p. 13.

Quentin H ay, "Trans-Tasm ania mutual recognition: A new  dimension in 
A ustralia-N ew  Zealand Legal Relations" (1997) 3(1) Int TLR  6 at 6.

32 M anuel Lorenz, "E C  Law  and O ther problem s in Applying the SEC Proposal on 
M ultinational Offerings to the U K ", 21(3) Int Laiv. 795, at p. 819.

33 Directive 2 0 0 3 /7 1 /E C  of the European Parliam ent and of the Council of 4 
N ovem ber 2003 on prospectus to be published w hen securities are offered to the 
public or adm itted to trading and am ending Directive 2 0 0 1 /3 4 /E C .

34 Directive 2 0 0 1 /3 4 / E C  of the European Parliam ent and of the Council of 28 M ay  
2001 on the Adm ission of Securities to Official Stock Exchange Listing and on 
Inform ation to be Published on Those Securities, [2001] OJ L 1 8 4 /1  (hereafter 
AID).



when multi-jurisdictional listing of securities was sought and the 
listing particulars were approved in the issuer home country or in any 
other country chosen by it, they must have been recognised, subject to 
necessary translation, by the host States.^'’ There was no need of 
further approval of the competent authorities in the host States nor 
could those authorities ask for further information to be included in 
the listing particulars except information particular to the markets of 
those States concerning, for example, income tax system, paying 
agents of the issuer.̂ *̂  The competent authorities that recognised 
listing particulars did so even if partial exemption or derogation had 
been granted by the approving competent authorities subject to the 
conditions that such exemption or derogation and the conditions 
therefor are recognised in the recognising States' laws.^^

3. Determ ining Legislative Competence of the Centre and the 
Periphery

a. Exclusive Competence

As already mentioned, the Community has two 'blocks of 
c o m p e t e n c e ' e x c l u s i v e  and subsidiary competences. The 
Commimity may adopt a directive in either capacity. Before formal 
decisiori for adopting a directive, the Community needs to determine 
the area of competence depending on its subject matter. The EU 
Constitution Treaty enlists the following as coming within the ambit 
of the centre's power:^®

(1) customs union;
(2) the establishing of the competition rules essential for the 

internal market functioning;
(3) monetary policy for Member States whose currency is the 

euro;
(4) the conservation of marine biological resources under common 

fisheries policy;
(5) common commercial policy; and

.(6) conclusion of international agreement.

Role of the European Court of Justice in the European Integration Process 25

35 Ibid., art, 38(1).

M Ibid.

37 Ibid., art. 38(2).

38 'Subsidiarity Principle', 1992 EC Bull. (10) 116, at p. 119.

3’  EU Constitution Treaty, articles 1-13.



The European Court of Justice (ECJ), with a teleological'^^ approach to 
the interpretation of the Treaty, has confirmed the Community's 
exclusive legislative power and at the same time upheld the Member 
States' power in this regard. Member States can legislate in this area 
with prior authorization of the Commvmity so that there remain no 
Tegal gaps/‘*i In Donckenvolke'^^ it held the common commercial policy 
as a matter of exclusive competence of the Commi.mity^-  ̂and said that 
a Member State act, even if it is, a mere formality, 'capable of 
hindering, directly or indirectly, actually or potentially, intra- 
Commimity trade' is prohibited by the Treaty.**"* '(M)easures of
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■10 Interpreting a legal provision taking into consideration the socio-politico and  
econom ic objectives of it is simply known as teleological interpretation. The ECJ 
takes this approach in the interpretation of the EC Treaty provisions 'in part, by 
declaration of general principles of law, but also, and of no less im portance, by 
the C ourt's recognition that specific provisions of the Treaty had to be flashed out 
either to make those provisions work effectively or to adapt them to the different 
situations existing at various stages of the C om m unity's developm ent' Slynn 
Gordon Introducing a European Legal Order (London; Stevens & Sons/Sw eet & 
M axw ell, 1992) at 41. As to w hy the ECJ does so, one of its form er Presidents 
explains as follows:

The principle of the progressive integration of the M ember States in 
order to attain the objectives of the Treaty does not only com prise a 
political requirem ent; it am ounts rather to a Com m unity legal principle, 
w hich the Court of Justice has to bear in mind w hen interpreting the 
Com m unity law, if it is to discharge in a proper m anner its allotted task 
of upholding the law w hen it interprets its task of upholding the law 
when it interprets and applies the Treaty. H ow  else should the Court of 
Justice carry out this function which it has been assigned except by an 
interpretation of Com m unity law geared to the aim s of T reaty , that is to 
say, one w hich is dynam ic and teleological.

H. Kutscher, 'M ethods of interpretation as seen by a Judge at the C ourt of 
Justice', Judicial and Academ ic Conference, Septem ber 17-28 (1976)', Court of 
Justice of the European Communities, at p. 37, cited in Slynn, above, at p. 43. In 
this connection, for the role of law and the Court of Justice in the integration  
process, see Joseph W eilee, "Com m unity, m em ber states a n d ' European  
integration; Is the law relevant?" (1982) 21 JCM S  39, and Christian Pennera, 
'Beginnings of the Court of Justice and its role as a driving force in European  
integration', (1995) 1:1 JEIH  11.

M engozzi Paolo, European Community Law, transl. Patrick Del Duca, The H ague, 
London and Boston; Kluwer Law  International, 1999, at p. 75.

Donckenuokke v Procureur De La Republique, (1976) ECR 1921.

Ibid. at p. 1937.

Ibid. p. at 1935. Similarly in The Queen, ex parte Centro-Com Sri. v H.M, Treasury 
and Bank of England Case 1 2 4 /9 5 , [1997] ECR I-81w here the United Kingdom  
refused to release funds from a British bank to a non-M em ber State as paym ent



commercial policy of national character', which are not detrimental to 
the market integration, are, as. the Court continued, 'only 
perm issible...by virtvie of specific authorization of the Community. 
Such prior authorization is a must even if it is not expressly required 
by the Community l e g i s l a t i o n . ^ ^  Further, even where the Community 
fails to take any legislative measure with respect to a particular matter 
of exclusive competence, that will not be an excuse for the Member 
States to act of their own; they must seek the Community's approval 
upfront. Thus in Commission v. United Kingdom*^ in absence of the 
Community action relating to conservation of fisheries, the United 
Kingdom took measures in this matter. The ECJ held the UK measures 
invalid and observed that Member States are not 'entitled to exercise 
any power of their own in the matter of conservation measures in the 
waters imder their jurisdiction. The adoption of such measures ... is a 
matter . . .of Commimity law'.^s

b. Subsidiary Competence

The Principle of Subsidiarity

It has been indicated before that the centre (the Community) and 
periphery (the Member States) may legislate or take administrative
actions in subsidiary area, the area falling outside of the exclusive
competence. The principle of sharing legislative power in this area is 
known as the principle of subsidiarity enimciated in Article 1-14 of the 
EU Constitution Treaty (Article 5 of the EU Treaty).^’ According to

for goods exported from Italy instead of itself, the ECJ held the British action  
violative of the com m on comm ercial policy, even though the alleged m easure 
w as taken by virtue of national com petence in m atters of foreign and security 
policy.

“*5 Ibid. at p. 1937. (emphasis added).

«  Bulk Oil V. Sun International, (1986) E.C.R. 559.

(1981) ECR 1045.

Ibid. at p. 1073.

The principle of subsidiarity w as not in the original EC T reaty in an explicit form, 
art. 5  of the Treaty establishing the Coal and Steel Com m unity impliedly 
provided for the application of the principle w hen it said, 'the Com m unity shall 
exert direct influence upon production or upon the m arket only when  
circum stances so require'. For a conceptual and historical aspect of the principle, 
see Schoutheete, supra note 2 at pp. 41-44. H ow ever, it w as inserted in art. 3b 
(now  art. 5) by the M aatristch Treaty. The preamble and art. 1 (ex art. A) of the 
T reaty of European Union speak about this principle in a w ider political sense. 
The phrase 'closeness to the citizen' gives a dem ocratic motif and does not limit 
only to the division of pow er between the centre and periphery. Com pared to
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this article the Community shall exercise its powers (both exclusive 
and subsidiary) within their associated limits. In this respect it will be 
guided by the need of attaining the objectives assigned to it by the 
Treaty. This is known as the principle of <;onferred powers. Second, 
the article prescribes that the Community is entitled to exercise 
subsidiary powers with regard to a particular matter when its 
objective carmot be sufficiently achieved by the Member States, and 
given its scale or effects that objective can better be achieved by the 
Commimity. This is called the 'comparative efficiency' test. In 
applying the efficiency test the Community will examine the 
following factors:

T h e effect o f the sca le  of the o p e ra tio n  (tra n sfro n tie r  p ro b le m s, 
critica l m a s s , e tc .) , th e co st of in a ctio n , th e n e ce ssity  to m a in ta in  a  
re a so n a b le  c o h e re n ce , the p ossib le lim its on  a c tio n  a t n a tio n a l level 
(in clu d in g  the ca se s  of p oten tial d isto rtio n  w h e re  s o m e  M e m b e r  

S tates  w e re  ab le to a c t  an d  o th e rs  w e re  n o t ab le  to d o  so ) a n d  the  
n e ce ssity  to e n su re  th at co m p e titio n  is n o t d is to rte d  w ith in  the 

c o m m o n  m a rk e t.'’̂ ’

Last, it requires that the Commvmity action must be proportionate to 
the need of achieving the Treaty objective (principle of 
proportionality). Any action beyond necessity is invalid.

Politicality and Justiciability of Subsidiarity

The principle of subsidiarity is a political concept as it involves the 
assessment of comparative efficiency of a proposed action, which is a 
subjective matter. While the Community deems the objectives of the 
proposed action can be better achieved by its legislation, the Member 
State(s) may differ and vice versa.' For example, the Commi.mity 
adopted Directive 76/160 concerning quality of beach water. It was 
alleged that the Commimity had breached the subsidiarity principle 
by issuing the directive. Water quality is a common concern of the 
Europeans and, therefore, 'the provisions concerning water for 
bathing should be extended by the Community measures to improve 
quality....'̂ 1. Broadly speaking, this represents 'an effective means of

this art. 5 contains 'a narrow er and m ore legalistic idea'. G rainne de Burca, "The 
principle of subsidiarity and the Court of Justice as an institutional actor", (1998) 
36(2) jC M S  217 at p. 219. Besides, with regard to the present context of market 
integration art. 5  is relevant to discuss.

50 'Susidiarity Principle', supra note 38.

51 [ 1 9 7 5 ]O J C 1 2 8 /1 3 a tp . 13.
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realizing the Community's quality objectives of an improved standard 
of living and harmonious a development of economic activities/^^ 
Thus compared to Member States the Commimity was in the right 
position to intervene.'''* Another example of the centre-periphery 
political tussle is that the French car rhanufacturers were encoimtering 
difficulties in their business because they had to produce yellow- 
headlight cars for the French market and simultaneously white- 
headlight cars for non-French markets. On their request for a 
Commimity provision making white headlights mandatory for 
vehicles, the European Council adopted a Directive accordingly 
effective from 1 January 1993.'''* The desirability of this Directive is 
questioned in that the subsidiarity principle should allow the 
manufacturers to produce cars with headlights of any colour. Besides 
the foregoing, the efficiency test may give different results at different 
times and thus may be subject to question. For example, environment 
or terrorism'''' was not a matter of Commtmity concern at the 
beginning of the Community, but today the Commvmity intervention 
in these areas can hardly be questioned.

As subsidiarity is prone to give rise to conflict between the centre and 
the periphery, how can this conflict be settled? Is subsidiarity 
justiciable?'’̂  Politicians and political scientists favour its justiciability 
while lawyers and jurists oppose it. For example, the European 
Council said that 'interpretation of this principle, as well as review of 
compliance with it by the Commimity institutions are subject to 
control by the Court of Justice."^s Former President of the European 
Covmcil, Jacques Santer, defined it as a politico-legal concept and said, 
'the subsidiarity principle is a rule of reference whose observance
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should be ensured by a judge- the Court of Justice'.-’’̂  Lawyers oppose 
the politicians' view, such as Lord Mackenzie-Stuart, former Chief 
Justice of the European Court of Justice. He said. T o  decide whether 
given action is more appropriate at Community level, necessary at 
Commimity level, effective at Community level, is essentially a 
political topic. It is not the sort of question that a Court should be 
asked to decide.'

After the principle has been inserted into the Treaty, there is no point 
to debate if it is justiciable or not. The ECJ has to resolve the legal 
aspects of a susidiarity question,^i but not its political aspect, namely 
whether the objective of the Commimity act or national legislation can 
be better or sufficiently achieved at the Commimity or national level. 
Such a matter falls within the discretionary powers of the Coimcil and 
Commission. The Court can only determine whether the Council or 
Commission has committed a manifest error or misuse of powers or 
has clearly exceeded the limits of its discretion.i^^ If beyond these 
limits the Court goes to look into whether the objective of an 
impugned action/measure taken by the Coimcil and Commission 
could be better or sufficiently achieved at the Member State level, that 
'would interfere with the legislative process by replacing the 
institutes' discretion by its own view'. ^

However, so far in a few cases the ECJ has just touched upon the 
principle of subsidiarity. Its scope has not been fully e x p l o r e d . ^ ^  

United Kingdom v C oun cil’ the United Kingdom sought judicial
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review of the Working Time Directive*^, based on Article 118a (now 
Article 138), which provided, among others, for a maximum working 
time. It submitted, inter alia, that Article 118a should have been 
interpreted in the light of the subsidiarity principle because 'the extent 
and nature of legislative regulation of working time vary very widely 
between Member States'.*® It also argued that the legislattire had not 
fully considered or sufficiently exhibited that the result intended to be 
obtained by the Directive (protection of health and safety of workers) 
was such as could not be attained by measures by Member States. The 
Court pointed to that once the Coimcil had deemed it necessary to 
take measures for the protection of health and safety of the workers 
by harmonising the working time, that would suffice to meet the 
subsidiairity test.*̂ ’ Thus it did not apply the comparative efficiency 
lest, rather relied on whether the legal conditions had been fulfilled. 
This is further clear from the following words: '(I)t is not the ftmction 
of the Court to review the expediency of measures adopted by the 
legislatT-ire. The review exercises imder Article 173 (later Article 230) 
must be limited to the legality of the disputed measure.'^^ Thus in 
Bosman^^ a sporting associations made rules effecting transfer fees for 
players moving from one club to another. The ECJ held the rules 
incompatible with Article 48 (now Article 39) of the EC Treaty which 
provides for free movement of workers. German Government pleaded 
that sport was, in effect, similar to culture diversity of which must be 
respected by the Community imder Article 128(1) of the EC Treaty 
(Article 151(1) of the EU Treaty). It also argued that since sporting 
associations enjoyed freedom and autonomy imder national law, the 
Commvmity (which includes the Court) intervention should, with 
regard to the subsiadiarity principle, be Limited to what was strictly 
necessary. The Court refuted the sport-cultvire sirrularity argument on 
the groimd that football player's engagement in the given case 
involved remimeration and hence it was an economic activity coming 
within the purview of Article 48 of the EC Treaty (Article 39, EU 
Treaty). It dismissed the next argument in that private organisation's
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freedom to adopt rules should not go so far so that it harnpers the 
rights (of free movement) conferred by the Treaty. In other words, the 
Court seemed to interpret that the transfer fees had impeded free 
movement of workers and, therefore, were subject to abolition. In this 
case the Court avoided expediency test and held on to determining 
the legality of the sporting federation's rules. Thus from the reading 
of the above cases it can be gathered that invoked to employ the 
subsidiarity principle the ECJ has so far applied the legality test 
instead of expediency test. Of course, at the same time it made law by 
way of interpretation keeping constant view on the teleology of 
integration.

However, the Court's approach towards subsidiarity is not above 
question. For example, with regard to its judgement in Bosnian Burca 
comments as follows:

A rg u a b ly , the C o u r t  m ig h t m o re  s a tis fa c to rily  h a v e  a d d re ss e d  the 
su b sid ia rity  issu e  a lo n g  the lines su g g e s te d  in  A rtic le  3b  (n o w  
A rtic le  5 ) , b y  lo o k in g  at the a im  w h ich  w o u ld  b e s e rv e d  b y  g iv in g  
A rtic le  4 8  (n o w  A rtic le  3 9 ) a p a rticu la r  k ind  o f in te rp re ta tio n  a n d  
w h e th e r  th at a im  w a s  b est p u rsu e d , this w a y , b y  th e C o m m u n ity

This statement suggests that the Court should have applied the 
comparative efficiency test, but this is not a judicial task to 
accomplish. The legislature is the right authority to do it. By doing so 
the Court is trying to preserve its identity distinct from the legislature. 
In this consideration the Court cannot be condemned for not resorting 
to the expediency test.

Fvirther Burca criticises the Court's law making fvmction. He 
comments that '(t)he outcome in Bosnian was not self-evident from the 
text of Article 48.'^  ̂ In other words, he seemed to mean that the 
Court's ruling to the effect of abolishing the transfer fee was a far­
fetched innovation by the Court, which could only be done by the 
legislature. But, as he argues, the ECJ as a judicial institution^'* does
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not equate to a political institution and, therefore, cannot make laws.^s 
At the same he acknowledges the role of the Court's law making as 
the Community's constitutional court^^ The contradiction between 
the non-legislative character on the'one hand, and the law-making 
capacity of the Court on the other, has made it difficult to answer 
whether and how the subsidiarity should be dealt with by it77 In 
order to remove the tensions and difficulties in the fimctioning of the 
ECJ within the EC constitutional framework the author has suggested 
for laying circumscriptions on its interpretative authority

4. Interpretation of Community Constitution and Laws

Being the constitutional court the ECJ interprets the EU Treaty, which 
is its constitution. It also interprets the EU legislation that includes 
Regulations and Directives. The main feature of its interpretation is 
that it takes, as noticed above, a teleological approach to facilitate 
Commimity integration. In this doing it has laid down some leading 
principles, which are treated as the cornerstones of the Commi.mity 
constitutional framework. In the following those principles may be 
discussed to highlight the ECJ contributions in this respect.

Primacy of the Community Law

If a Member State's law conflicts with the Commimity law, which one 
will prevail? There is no Treaty provision in this regard. In Costa v 
ENEU^ the ECJ settled this issue. In this case Italian Law No. 1643 of 6 
December 1962 and the presidential Decrees in execution of that Law 
infringed Articles 102, 93, 53 and 37 of EEC Treaty of 1957. The effect 
of the impugned law was to create discrimination between the
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nationals of Member States with regard to trading in goods, and thus 
breached the those Treaty provisions. An Italian Court sought a 
preliminary mling from the Commimity Court on the status of the 
said law. The Court attached primacy to Commtmity law and, 
therefore, declared the national law ineffective. It provided rationale 
behind the ruling as follows:

B y  c o n tra s t  w ith  o rd in a ry  in te rn a tio n a l tre a tie s , th e E E C  T re a ty  h a s  
c re a te d  its o w n  legal sy s te m s  w h ich , on  e n try  in to  fo rce  of the  
T re a ty , b e ca m e  a n  in te g ra l p a rt of the legal s y s te m s  o f th e M e m b e r  
S tates  a n d  w h ich  th eir c o u rts  a re  b o u n d  to a p p ly .

B y  c re a tin g  a C o m m u n ity  o f  u n lim ited  d u ra tio n , h a v in g  its o w n  
in stitu tio n s, its o w n  p e rso n a lity , its o w n  leg al c a p a c ity  an d  c a p a c ity  
of re p re s e n ta tio n  on  the in tern atio n al p la n e  a n d , m o re  p a rticu la rly ,  
re a l p o w e rs  s te m m in g  fro m  a lim itatio n  of s o v e re ig n ty  o r  a  tra n sfe r  
o f  p o w e rs  fro m  the S tates  to the C o m m u n ity , the M e m b e r  S tates  
h a v e  lim ited  th eir s o v e re ig n  rig h ts , a lb eit w ith in  lim ite d  field s, an d  
h a v e  th u s c re a te d  a  b o d y  of law  w h ich  b in d s b o th  th eir n a tio n a ls  an d  
them selves.® ”

Thus the Commtmity law is independent of and supreme over the 
domestic law of the Member States, be it the national constitution.®’ 
As such the Commimity law is directly applicable in the national 
jurisdiction.®^ The Commi.mity supremacy is not limited to the Treaty 
provisions; it rather extends to Conununity Regulations, and, in 
particular cases, to Commimity Directives.®'’ Therefore, for example, a 
UK court is obliged to override a rule of national law that is not 
commensurate with the Commimity law, and the Parliament should 
bring necessary amendments to the law to comply with the 
Commimity Directives.®^
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The Principle of Direct Effect

The principle of direct effect or direct applicability connotes that the 
Commi,mity law may be directly applicable into the national 
jurisdictions of the Member States. The effect can either be vertical or 
horizontal. The former means that individuals can invoke the 
Commvmity provisions against the State. And the latter enables an 
individual to invoke the Commvmity law against an individual. The 
direct efftect principle has been established by the Commi.mity Court 
in Van Duyn.^^ This case concerned the freedom of movement for 
workers. A woman of Dutch nationality received an employment as 
the Secretary with the "Church of Scientology" in England. The UK 
Government considered the activities of the organization socially 
harmful, but not unlawful and, therefore, refused her entry to 
England to take up the position. The UK Covirt of Chancery invoked 
the Community Court for an interpretation of Article 48 of the then 
EEC Treaty and Article 3 of Directive 64/221. Article 48, dealing with 
freedom of movement of workers, provided for abolition of 
discrimination on the ground on nationality with regard to to 
imployment, remimeration and other conditions. It asked if these two 
provisions had direct applicability in the Member States, in the prsent 
case in the UK. The Directive provision allowed Member States to 
take special measures concerning the movement and residence of 
foreign nationals on the ground of national policy and security 
exclusively based on personal conduct. B v i t  the woman was not refused 
entry because of her personal conduct. This attracted the Directive 
provision, which did not have any e x c e p t i o n . ^ ^  ^ s such the 
Community Court ruled it to be directly applicable in the Member 
States. Plus the woman was refused to take up the employment, 
whereas British nationals were allowed to work the alleged church. 
This was a discrimination among EC nationals and hence attracted
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Article 48 of EEC Treaty, which imposed an obligation on the Member 
States and left no discretion on them. Therefore, it was directly 
applicable in the Member States. As such the woman had a right to 
invoke both provisions against the UK in its national courts. The same 
principle was also emmciated in Van Gend en Loos/^ which is quoted 
as follows:

[T ]h e C o m m u n ity  co n stitu te s  a n e w  leg al o rd e r  of in te rn a tio n a l law  
. . .  the su b jects  o f w h ich  c o m p ris e  n o t o n ly  M e m b e r S ta te s  b u t a lso  
th eir n a tio n a ls . In d e p e n d e n tly  of the leg is la tio n  o f the M e m b e r  

S ta te s , C o m m u n ity  law  th erefo re  n o t o n ly  im p o se s  o b lig a tio n  on  
in d iv id u a ls , b u t is a lso  in te n d e d  to co n fe r u p o n  th e m  rig h ts  w h ich  
b e co m e s  p a r t  of th eir leg al heritage.®®

In another case a Directive containing an 'unconditional and 
sufficiently precise' was held to have direct effect even though it 
(Directive) was not interposed in the domestic law before the 
implementation deadline had expired.®"  ̂Thus it has become a trend of 
the day in the EC legislative practice that the binding effect of 
directives are not limited 'as to the result to be achieved', rather they 
impose specific obligations on the Member States so that legislative 
measures incorporating them into national laws become redundant.^® 
They lay down the provisions in so detailed fashion that the Treaty 
requirement of the Member States' choosing the form and methods of 
implementation has become meaningless.'^^ In this manner 'the 
dichotomy (between regulation and directive) is increasingly
imcertain'.92

The rationale behind the direct effect provision lies in the fact that if 
the individual rights conferred by a directive do not receive legal 
protection in the national courts independent of their implementation, 
the Member States may undo its purpose by not executing it within 
the time-limit. In this way the Member States may try to benefit out of
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their own faulf^^ which is necessary to be prevented.^"* Thus in SACE^s 
where under Articles 9 ( EU Treaty art. 23) and 13(2) (later repealed) 
of the EC Treaty exacting charges having an effect equivalent to 
customs duties on imports were clearly and precisely prohibited. 
Later a timetable of the abolition of such charges was set by Directive 
No. 68/31. Italy levied customs dvities on the plaintiff, which brought 
an action before the President of the Tribumale, Brescia, claiming 
repayment of the money it had paid as customs duties to Itahan State. 
The President sought the ECJ's opinion as to whether the Treaty 
provision and the Directive had direct effect in Italian legal system. 
The ECJ answered in the affirmative and observed:

D ire c tiv e  N o  6 8 / 3 1 ,  the ob ject of w h ich  is to  im p o s e  on  a M e m b e r  
S ta te  a  final d a te  fo r the p e rfo rm a n c e  of a  C o m m u n ity  o b lig atio n , 
d o e s  n o t co n ce rn  so le ly  the re la tio n s  b e tw e e n  th e C o m m is s io n  an d  
th at S ta te , b u t a lso  e n ta ils  legal co n se q u e n ce s  of w h ich  b o th  the o th e r  
M e m b e r S ta te s  co n ce rn e d  in its p e rfo rm a n c e  a n d  in d iv id u a ls  m a y  
a v a il th e m se lv e s  w h e n , b y its v e ry  n a tu re , the p ro v is io n  e stab lish in g  
this o b lig a tio n  is d ire c tly  applicable.^'"

In this case the Court postulated the principle that in assessing the 
effect of a directive 'it is necessary to consider not only the form of the 
measure at issue but also its substance and its fimction in the system 
of the Treaty.''^^

Principles of Conferred Powers, centrality and Cooperation

The Community is entrusted with the responsibility to establish an 
internal market (simply another version of common market). To this 
end Article 308 of the®'̂  EC Treaty (ex Article 235) has entrusted the 
Commvmity with a blanket power to legislate on any necessary matter
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even if the EC Treaty does not specifically provide for it.̂ o° This 
provision was being very loosely used 'as a 'competence to roiind-off 
the Treaty' as a w h o l e ' . T h e  German Federal Constitutional Court 
observed that Article 308 had limits inasmuch as the very sovereign 
powers exercised by the Community imder this Article was conferred 
for limited pvirposes only.i*’̂  Therefore, the EU Treaty could not be 
extended by interpretation, which could be done only by amendment 
by Member S t a t e s . T h e  ECJ's following opinion can be said to be the 
final seal on the limited purview of Article 308:

T h a t p ro v isio n  (p re se n t A rticle  3 0 8 ) , b ein g  an  in te g ra l p a r t  of 
in stitu tio n al s y s te m  b ased  on  the sy s te m  of co n fe rre d  p o w e rs , c a n n o t  
se rv e  as  a b asis  fo r w id e n in g  the s co p e  of C o m m u n ity  p o w e rs  
b e y o n d  the g e n e ra l fra m e w o rk  c re a te d  b y  the p ro v is io n s  of the 
T re a ty  as  a w h o le  a n d , in p a rticu la r , b y  th ose  th a t d e fin e  th e tasks  
a n d  the a c tiv itie s  of the C o m m u n ity . O n  a n y  v ie w . A rtic le  2 3 5  ca n n o t  
be u se d  as a  b asis  for the a d o p tio n  of p ro v isio n s  w h o s e  effe ct w o u ld ,  
in  s u b sta n ce , b e to a m e n d  the T re a ty  w ith o u t fo llo w in g  the  
p ro c e d u re  w h ich  it p ro v id e s  for th at p u rp o se .* '’^

While Article 308 empowers the Commimity to take measures to fulfil 
its objectives absent any express or implied powers in the Treaty, 
Article 10 of the EC Treaty (ex Article 5, EC) imposes an obligation on 
the Member States to extend cooperation to the Community so that 
the Community action can be put into practice. In other words, the
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Member States must incorporate the Commvmity law in the domestic 
law because the Community is the supranational authority. The 
reverse aspect of the principle is that the Commvmity must 'cooperate 
loyally wdth the member S t a l e s ' . A  version of the Commimity 
cooperation may be non-interference in the Member States' action 
based on subsidiarity. Thus the interpretation of Articles 308 and 10 
has perfectly delineated the Commi.ihity power scope of making law 
and mutiial cooperation between the centre and the Member States.

5. Conclusion

The foregoing discussion shows that the ECJ interprets the 
Community constittition and law, provides directions to the 
Community when it is in real need, and determines legality issues of 
subsidiarity. In doing all these it always adopts a teleological 
approach to serve the Commimity goal of integration. Its judgments 
on the primacy of Community law, for instance, fortified the 
foundation of the Community as a supranational organization: 
'(w)ithout that basic hierarchy, disintegration would follow. Even one 
breach in the dam would be too many, for one fissure would 
inevitably breed o t h e r s . T h e  direct effect of Commimity law 
established by the Court judgments has further strengthened that 
foundation by ensuring enforceability of people's individual rights 
available imder Commimity law in national courts. In this way the 
two doctrines have preserved 'the Commimity from niin'/o® which 
was likely to have resulted from the absence of any hierarchical order 
in the Commimity legal system.

Thereafter the ECJ accelerated the integration process by inventing the 
method of mutual recognition in the Cassis de Dijon. This case boosted 
the Commission to initiate legislative process aimed at removing 
technical barriers to Commimity t r a d e . T h u s  the Court sometimes 
stirs 'political water'^^o and the Commission floats boat in that water

Role of the European Court of Justice in the European Integration Process 39

Brunner v The European Treat]/, [1994] 1 CM LR 57, at p. 99.

107 W eatherill, Law and Integration in the European Union, O xford: Clarendon Press, 
1995, at p. 104.

‘08 Kuper Richard, The Politics o f the European Court of Justice, London: Kogan Page, 
1998 at p.xi.

‘09 Supra note 29.

“ 0 A lter Karen J. and Sophie M eunier-Aitsahalia, "Judicial politics in the European  
Com m unity- European integration and the pathbreaking Cassis de Dijon", Qan. 
1994) 26 CPS 535 at 557. In this connection for the judicial politics in Europe in 
general, see Shapiro M artin and Alec Stone, "The new constitutional politics of 
E urop e", Qan. 1994) 26 CPS 397



to complete the journey of law-making: 'the Court (is) able to push 
out the boat of integration and steps on toes in the process in ways the 
Commission could never dare to do/'”

However, the Court does not indulge in determining comparative 
expediency of any matter falling within the subsidiary competency of 
the Community inasmuch as it is a political task. It of course exploits 
its power of legal interpretation to the fullest possible extent, where 
necessary, to promote the common market objective. In this way it 
influences the Commimity politics. This should be appreciated in 
consideration of the fact that the ECJ, being the Community Court 
and also being composed of sensible human beings, should not 
remain unmoved by the need of the Commi.mity especially when the 
legislature fails to act. In this form 'judicial politics in the EC is here to 
stay, a fact that European politicians have recognized.'” ^

The ECJ sets example for non-EU states and regions to follow. For 
example, the Bangladesh Supreme Court can use the teleological 
interpretation as a tool to serve the ultimate aim and objective of the 
Constitution or any legislation. It can also indirectly influence or 
activate, by way of interpretation of laws, the legislature to move 
toward useful lawmaking. Aside from this, the EU is a model of 
regional integration despite various sorts of diversities among the 
Member States, such as social, cultural, economic, legal and political. 
The SAARC can receive lessons from this and proceed toward, at 
least, economic integration in the South Asian region. To facilitate this 
it can establish a SAARC Court that may create a SAARC legal order 
borrowing principles and techniques from the EU, in particular the 
ECJ, such as primacy, subsidiarity, and direct effect principles.
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