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UNITED NATIONS CODE OF CONDUCT ON TRANSNA­
TIONAL CORPORATIONS (TNCs) IN THE ASPECT OF 

PRIVATE INTERNATIONAL LAW

D r . M iz a n u r  R a h m a n *

J. Introduction:

Transnational corporations (TNCs)' continue to occupy a 
significant role in a number of sectors in most countries. The 
capacity of such corporations to mobilize financial resources, tech­
nology and management expertise, together with the impact of 
their global operations in various production and service sectors, 
ensures their continuing importance in the overall development 
programmes of most countries. A t the same time, their activities 
need to be effectively harmonized v̂ îth the development goals and 
objectives of the host countiy in order that any negative eiTects of 
their operations in particular countries can be eliminated or mini- 
mized,2 The harmonization of the activities of such corporations 
with the objectives and development programmes of host countries, 
particularly developing countries, necessitates a fairly detailed 
framework of policies regarding the activities of TNCs.

The idea of regulating the activities of TNCs has been inspired 
by two main perceptions of the role of TNCs in the world economy: 
on the one hand, it is recognized that TNCs play a positive role 
as effective instruments of development in developed and developing 
countries alike and their role should be strengthened; on the other 
hand, it has also been recognized that the pervasive role of TNCs in 
the world economy requires the formulation of guidelin:s for their 
condxict. The result has been an effort to establish a balanced code 
that prescribes standards of corporate conduct and principles for 
the treatment of TNCs.^
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The global code of conduct has several antecedents'', varying 
in scope according to geographical application, substantive cover­
age, and successfulness. These include the International Conven­
tion on the Treatment of Foreigners (1920)5‘ the Havana Charter of 
the International Trade Organization (1948)'’, the International 
Code of Fair Treatment for Foreign Investments ( 1949 V, the 
Abs/Shawcross Convention on Investment Abroad (1959)*, the 
International Association for the Promotion and Protection of 
Private Foreign Investment (1959)’, the Harvard Conventions on 
the International Responsibility of States for injuries to alien (1929 
&196i)'°, the ILO Tripartite Declaration of Principles concerning 
Multinational Enterprises and Social Policy (1977)'*, the UNCTAD 
International Code of Conduct on Transfer of Technolgy (1980)'“, 
and the UNCTAD Principles and Rules for the Control of Restric­
tive Business Practices 1980)'^. The latest code to Join the long 
list of international codes of conduct is the Draft United Nations 
Code of Conduct on transnational corporations (UN Code).*'*; This 
article is an attempt to review the substantive issues addressed in the
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UN code in the aspect of private international law and to determine 
the problems which might hinder its implementation, taking into 
special consideration the demand of the developing countries to 
effectively control the TNG s.

2. Developing Countries and TNCs : Conflicting Interests

Diverse legal problems emerging out of TNC operations in
developing countries precipitate the corresponding necessity of their 
regulation. Two contradictory factors influence the process of 
formulation of regulatory measures: the ever increasing demand of 
the developing countries to regulate and control the TNCs on th'e 
one hand, and the inconsistency of existing legal means with com­
plex international economic relations in the sense of their regula- 
tion '^ As a matter of fact, legal means adopted by national legal 
systems and by international law are directed toward defining the 
legal status of foreign legal persons in general, and they, of course 
do not take into account the problems created by the emergence 
of TNCs. Complex organizational stmcture of TNCs allows them 
to manoeuvre in different municipal legal systems and consequently, 
in some cases, bypass the regulatory measures of the host country. 
But individual cases of the ineffectiveness of national regulatory 
measures do not necessarily establish the impossibility of regulating 
the TNCs in the national level. In our opinion, it seems un­
founded to contend that “ international character of functioning of 
TNCs should be accompanied by internationally agreed system of 
regulation.” *® Such contention accords undue attention to economic 
aspects of TNCs. It is true that in relation to economic activities 
TNC is always international, but in its legal essence a TNC is a 
formation of municipal law and hence, national in character.

3. UN Code of Conduct on TNCs

The call for a comprehensive code of conduct on TNCs was 
first made during the early 1970s, partly as a consequence of efforts 
to improve the functioning of the international economic system,
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parly to build on efforts of the international business community to 
prescribe norms for foreign direct investment It is held that “ in 
relation to TNCs, the 70-s is characterized by efforts to formu­
late and adopt international codes of c o n d u c t . T h e  formulation 
of the code was made a priority objective of the United Nations 
Commission on TNCs established under Economic and Social Coun­
cil resolution 1913 (LVII) of 5 December 1974, which is assisted 
in its work by the United Nations Centre on TNCs.

The preparation of a draft text of the code was entrusted to an 
intergovernmental Working Groiip of the Commission, which began 
its work in January, 1977. The task of preparing the draft text of 
the code took longer than had been anticipated, but the intergovern­
mental Working Group finally submitted its report to the Commi­
ssion at its eighth session in 1982.'^ Although the Inter-Govern­
mental Working Group had reached tentative agreement on most of 
the provisions of the code, it was unable to resolve a number of key 
outstanding issues. The next stage of the negotiations v/as thus 
entrusted to a special session of the Commission on TNCs, which 
began its deliberations in 1983 and is open to the participation of 
all states. Although the Commission has since then made consi­
derable progress, a number of key issues still remain outstanding.'’

The provisions of the Draft Code are stnictured arotind six main 
areas or chapters, namely, preamble and objectives; definitions 
and scope of application; activities and conduct of TNCs; treat­
ment of TNCs; intergovernmental cooperation; and implementation.

Most of the chapters are siib-divided into several sections, each 
of which deals with particular sets of issues. For instance, the 
chapter on activities and conduct of TNCs contain three section 
dealing respectively with general and political issues, economic, 
financial and social issues, and disclositre of information. The 
chapter on treatment is also divided into three sections dealing with 
general treatment of TNCs by the host countries, nationalization 
and compensation and jurisdiction.
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By 1986, most of the provisions of the code have been agreed 
ad-referendum, leaving a few-albeit difiicult-issues to be resolved by 
the Commission. Subsequent sessions of the Commission testify 
that a sharp difference exists in the opinion of developed western 
countries on one side and developing countries and socialist coun­
tries on the other on such issues as nationalization and compensa­
tion, jurisdiction, treatment of the TNCs by the host countries etc, 
in other words, issues which constitute the core of TNC operations 
in developing countries.

In view of the fact that however transnational their operations 
may be, the TNCs operate within the borders of specific countries 
with individual legal systems which are theoretically able to 
prescribe and enforce standards of behavior for all business 
enterprises within their territories, the chapter of the Code on 
Activities and conduct of transnational corporations offers special 
interest in the light of private international law. The basic principle 
underlying this chapter-that of national sovereignty with regard to 
the prescription of laws and policies on foreign investments is now 
generally accepted and is, in fact, re-stated positively in paragraph 
47 of the Draft Code in the part dealing .with the treatment of 
TNCs. This principle is stated implicitly in this part of the Code, 
particularly in para. 7, which reads :

“An entity of transnational corporation is subject to the laws, regula­
tions and established administrative practices of the country in which 
it operates.”

Agreement on this basic principle, as a matter of fact, simplified to 
a great extent the elimination of differences in opinion on the review 
and renegotiation o f contracts. It is now stated in para. 11 of the 
Draft that contracts between Governments and TNCs should be 
negotiated and implemented in good faith. The provision goes on 
to state further that such contracts, especially long-term ones, 
should normally inculde renegotiation clauses. In the absence of 
such clauses, however, where there has been a fundamental change 
in the circumstances on which such a contract or agreement was 
based, TNCs are urged to co-operate, in good faith, with Govern­
ments in the review and renegotiation of such contracts.

Of pertinent interest is the section containing standards relating 
to the economic, financial and social aspects of the activities of
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TNCs. The provisions on ownership and control (paras. 21-25) are 
designed to strike a balance between the competing interests of the 
TNCs and the host country, by requiring the parent entity to give 
its affiliates sufficient autonomy to enable them to pay due attention 
to the development needs of the host country.

The basic provisions on balance o f payments and financing require 
TNCs to carry out their operations in conformity with the relevant 
laws, regulations and policy objectives of their host countries, parti­
cularly developing countries, and to respond positively to requests 
for consultations on their activities “ w'ith a view to contrib iting to 
the alleviation of problems of balance of payments and finance of 
such countries” , (para. 27).

The general thrust of the provision on transfer pricing, which 
is yet to be negotiated, calls for the avoidance of pricing policies 
that are not based on market prices or on the arm’s length principle, 
in transactions between entities of TNCs. This is in order to 
prevent the evasion of taxes or exchange control measures of 
Governments of host countries, through transfer of funds across 
national boundaries that are disguised as payment for goods and 
services, but they may not be an accurate reflection of the actual 
price of such goods or services. That objective is reflected in para.34 
on taxation.

The proviston on restrictive business practices (para. 35) embodies 
principles and rules designed to minimize the use of practices that 
limit competition in national and international markets, and to 
facilitate the effective regulation or control of such practices by 
Governments of host countries. This provision has incorporated 
the UNCTAD Code on Restrictive Business Practices to bring it 
under the umbrella of the Code of conduct.

In tune with para. 36, TNCs have been bestowed with the respon­
sibility of transfer o f proper technology to the host countries to 
accelerate the economic and social development of the latter. The 
same objectives underline the provisions on consumer protection 
(paras. 37-40) and environmental protection (paras. 41-43).

It is true that in the light of the sharp differences between represen­
tative governments it is difficult to predict the final provision. For 
these re.asons, an evaluation or critique of the draft code would be
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futile. Nevertheless, formulation of uniform attitude of developing 
countries on these questions would greatly facilitate the process of 
introducing necessary changes in the provisions and thereby ensure 
smooth functioning of the code in the future. In consideration of this 
fact, we will now concentrate on some of the important provisions of 
the code which call for drastic changes to safeguard the interests of 
host developing countries. The backdrop for this analysis is the dire 
necessity of legal regulation of TNCs by the host countries.

4. Main Areas of Difference

A. Nationalization and Compensation:

The question of nationalization and compensation is probably 
the most controversial part of the code. The host states’ attachment 
to the principle of permanent sovereignty over natural resources 
stands in sharp conflict with the reluctance and even the refusal 
of TNCs to accept controls by host states over corporate operations. 
In fact, developing countries generally regard nationalization as a 
legitmiate means of recovering natural resources, transferring owner­
ship of foreign-owned property and redistributing the world wealth.

Although international law recognizes the right of expropriation, 
traditionalists such as the western capital exporting nations try to 
limit severely that power. Under the prevailing western view, for 
example, expropriation is proper under international law only if 
consummated for a public purpose,20 nondiscriminatory with respect 
to aliens, and accompanied by just compensation.^'

In direct contradiction to the traditionalist stance, the developing 
countries, supported by the socialist states, assert that national law 
of the expropriating state determines the conditions relative to 
nationalization and that only municipal courts have jurisdiction 
to adjudicate any related claim. Invoking the concept of equal 
treatment, these states maintain that no alien is entitled to better 
treatment than a national of a host state and that any preferential

20. The requirement of “ public purpose” was first recognized by the 
Permanent Court of International Justice in 1926 m  German Interests in 
Polish Upper Silesia {Germany V. Poland), 1926 P.C.I.J (Ser. A) No. 7, pp. 
21- 22 .

21. Under this view just compensation is defined as “ prompt, adequate, and 
effective” compensation.



treatment imder the rubric of minimum standards of international 
justice amounts to assigning aliens to a special regime in the 
state.22

The draft code follows a compromise formula keeping aside 
those fundamental issues in which position of states sharply d i f f e r s . ^ ^  

This problem is not also uniformly resolved in international practice 
(international law) till today, and lawyers are justified in their doubt 
that uniform decision on this issue can at all be achieved within the 
scope of the code.^"'

B. General treatment o f TNCs by host states :
The problem of general treatment of TNCs by host states has 

been another point of controversy. Seven articles in the Draft deal 
with this question but on only one of them (para. 47) consensus could 
be achieved. Thus, it is now generally accepted that “ states have 
the right to regulate the entry and establishment of transnational 
corporations including determining the role that such corporations 
may play in economic and social development and prohibiting or 
limiting the extent of their presence in specific sectors.”25 But diffe­
rence of opinion exists as to the concrete standard of treatment of 
TNCs by the host states. Western states demand “ fair, equitable 
and non-discriminatoi7  treatment in accordance with international 
law (obligation)” .̂ ® This, however, contradicts the very essence of 
para. 47 of the code on which consensus already exists. Moreover, 
nondiscrimination of TNCs by the developing states actually tant- 
amounts to discrimination in favour of TNCs themselves. Such 
treatment also contradicts municipal laws of many host states which 
establish different levels of differentiation between alien and national 
enterprises.^'^
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C. Jurisdiction :
Mutually opposing opinion is also prevalent on questions relating 

to how the disputes involving a TNC would be settled. In this 
context, the developing countries maintain that “ entities of transna­
tional corporations are subject to the jurisdiction of the countries in 
which they operate.” *̂ Possibility of recourse to arbitration or other 
means of settlement cf disputes is also determined by domestic 
law of individual host states. In contradiction to this attitude, the 
developed countries of the west contend that “ in contracts in which 
at least one party is an entity of a transnational corporation the par­
ties should be free to choose the applicable law and the form for
settlement of disputes, including arbitration...... ” -®- It is not diSicult
to detect the inherent motive in such assertions which je/!s«
amounts to withdrawl of such disputes from the jurisdiction of 
developing host countries in favour of international arbitration or 
other means of settlement. Such an approach underestimates the 
role and authority of laws and organs of judiciary of developing 
countries, and hence has been aptly rejected by them. It is noteworthy 
that western states demand national treatment of TNCs by developing 
host countries, whereas for purposes of settlement of disputes reject 
application of domestic laws of the host states and bend toward inter­
national means. This fact alone is sufficient to prove the inconsis­
tency in the western attitude.

The above mentioned differences between the developed and the 
developing countries bear principle character, and even if some broad 
compromise formula can be invented, it would render the code volu­
ntary character, at least in the initial s t a g e . V o l u n t a r y  character 
of the code, however, can not reduce its importance in its ultimate 
goal of regulation of TiNCs.^*
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5. Inherent weaknesses of the code :
The Draft code in its present form, in our opinion, contains some 

serious drawbacks, mere presence of which might belate its adoption 
and hinder its significance. Let us focus on some of them;

Firstly, a very special defect of the code is the part addressed to 
sovereign states, namely, treatment of TNCs by host states. The 
sole aim of the code should be restricted to regulation of the activi­
ties of TNCs. Whatever concerns individual states, it is well known 
that their rights and obligations in respect of foreign investment have 
been formulated in various resolutions of the United N a t i o n s . I n  
accordance with contemporary international practice, entry of foreign 
investment is preceded, as a general rule, by signing of two seperate 
documents: investment agreement, concluded between the foreign 
investor and the host state, and investment guarantee agreement, 
signed by the host state with the home state. Rights and obligations 
of host states vis-a-vis foreign investor are, as a matter of practice, 
formulated in this latter a g r e e m e n t . code, on its part, is sup­
posed to create norms regulating the behavior solely of TNCs in 
general.

Application of the code both to sovereign states and TNCs might 
be interpreted as placing them on an equal footing which in turn 
raises questions concerning international legal subjectivity of TNCs, 
although the code itself avoids answering this problem.

Secondly, development of international economic relations show 
that regulation of TNCs by the host states serves the process of 
realization of full and permanent sovereignty of the developing 
countries over their natural resources. Regulatory powers of a state 
include measures like nationalization, and the lawfulness of such 
steps, the amount and type of compensation etc. are determined 
in accordance with municipal laws of the concerned host state. 
This is now recognized to constitute a principle jus cogens of intern­
ational law. By undermining the right of developing host states to 
nationalize the property of TNCs, the code, as a matter of fact,

32. see for example General Assembly Resolutions 1314 (XIII), 12 December, 
1958, 1515 (XV), 15 December 1960, 1803 ((XVII), 14 December 1962.

33. I. Delupis-Finance and Protection of investments in developing countries. 
London, 1973, pp. 35-36.



questions the validity of these generally accepted principles of inter­
national law and thereby adversely affecting the process of unifi­
cation of investment laws of different states which constitutes one 
of the fundamental aim? of the cod3.

Thirdly, the question of jurisdiction of host governments in respect 
of resolution of disputes in which TNC is a party is not satisfactorily 
decided in the code. The fact that national law of the host state 
determines the legal status of TNCs is the condition sine qua non 
for the veiy entry of TNCs into that state. Possibility of recourse to 
international means of settlement of disputes also depends on the 
municipal law of the host state since application of lex voluntatis h 
dependent on whether it is permissible under the national law of 
of the host state. There is also no general rule in international law 
requiring parties to address to international means of settlement of 
dispxites without first taking sheUer of the local means. On the 
contrary, resort to international means is permitted only after the 
local means offered by the host state law have been exhausted.^"* 
But here we might come across a problem of a different category: 
the TNC has the right and is obliged to resort to local means, 
which, say for example, do not briixg the TNC expected results, e.g 
the amount of compensation determined by the local court and pay­
able to the TNC is unacceptable to the latter. Can the TNC in 
such cases look for international means? Aswcr to this question can 
only be negative because in the contrary situation it would tanta­
mount to disrespect and distrust to national courts. It needs not 
to be stressed that “ recognition of developing states as sovereign 
entities necesserily signifies trust to their legislation and admii;istra- 
tion of justice.” ^̂

This now constitutes the generally accepted position of the inter­
national community. The developing host states may, however, 
offer particular concessions by dividing the transactions of a TNC 
into two categories: national and a-national or international transac­
tions. The effect of national transactions is restricted within the
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national market and hence do not influence foreign trade or the 
balance of payment of the host state. The picture is totally different 
in case of a-national transactions, and lex valuntatis can well be 
applied to determine their proper law.̂ ® But again, which transac­
tions constitute a-national or international has to be defined in 
accordance with the host state law.

Fourthly, one of the significant loopholes of the draft code is the 
absence of provisions establishing obligation of home states (whose 
nationality a particular TNC possesses) in relation to their TiSfGs. 
The code, on the one hand, declares that bilateral agreement between 
the host state and the home state is one of the ways of achieving 
the goals of the code, but, on the other hand, absence of provisions 
concerning home state obligations to a great extent reduces the 
practical value of the code. This fact has negative impact on the 
legal nature of the code. The developing countries would like 
the code to be obligatoi7  in nature, if firstly, it would deal solely 
with regulation of TNCs, and/or secondly, obligation of the host 
states would be accompanied by corresponding obligations of the 
home governments. Under the present circumstances, when the 
code establishes unilateral obligations of the host states at par with 
with TNCs. attitude of the developing countries to make the code 
legally binding cannot remain unaffected and unchanged, not to 
speak of the code to be “ effective, comprehensive, generally accep­
ted and universally adopted.” ^̂

It seems that the process of formulation of the code followed 
a wrong path. For more effective regulation of TNCs and meaning- 
full implementation of the code, provisions concerning host state 
obligations vis-a-vis TNCs should be deleted. By doing so, the 
code would correspond to the original goals of the code. This would, 
moreover, underline the subordinate character of TNCs in relation 
to sovereign states. This of course does not mean that states, both
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the host and the home, do not possess certain rights and obligations 
in relation to TNCs. This type of relations, however, could ba 
formulated and regulated by concluding another international legal 
document concerning TNCs or foreign private investment in 
general. This document in turn could serve as the basis of possible 
bilateral agreements (e.g Investment Guarantee Agreement) between 
the host and the home state, and also of regional agreements. Only 
thus, in our opinion, uniformity of measures for regulation of TNCs 
could be attained.3^

The idea of such type of international agreements is not new 
in legal literature. Some specialists opine that such an agreement 
may be signed in the form of General Agreement on International 
Corporations-GAIC, like GATT in the sphere of international 
trade.^® But of late, the initiators have stepped back from their initial 
proposition, and international practice developed in the direction 
of formulation of codes of conduct. However, the UN Code of 
Conduct on TNCs in its present form contains, as we have discussed 
above, a number of serious defects which must be removed in 
order to enable the code to effectively regulate the TNCs.

In our opinion, normative regulation of TNCs should be 
accompanied by institutional regulation. One UN research accorded 
the UN Centre on TNCs the role of institutional mechanism.'*® 
Some theoreticians advocate for establishment of Special Inter­
national Organ for regulation of TNCs,”*' while others consider 
tlias view to be unrealistic."^^ I t appears that this problem has been 
quite satisfactorily decided in the code. It is stipulated that “ The 
United Nations Commission on transnational corporations shall
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assume the functions of the uiternational iastilulional machinery 
for the implementation of the c o d c .. .” ''̂

6, ConcJusion

The prolonged process of formulation of the code testifies to 
the fact that interests of different groups of states are not only 
divergent, but also often opposing. Even one and tlie same principle 
of law is understood and consequently implemented differently m 
different legal systems/'^ This accounts for significant difficulty in 
regulating the TNCs on international level under the aegis of the 
UN. The draft code in its present form is not only unacceptable 
to developing countries, but is also v/Ithout any real perspective. 
Adoption of the code in its present form, it is concluded, would 
create additional threat to economic and polittical interests of the 
developing host countries. For better protection of interests of 
the developing host countries, it would be expedient to formulate 
two seperate documents concerning regulation of TNCs: firstly, 
Code of Conduct establishing legal regime of TNCs in host states, 
and secondly. Investment Guarantee Agreement establishing rights 
and obligations of both the host and the home states in relation 
to TNCs. These two documents taken together could form the 
basis of a “ qualititavely new lex mercatoria based on universal 
consensus” .'*̂  In this case, the principles formulated in the code 
although voluntary in character, would subsequently attain their 
legal status nascendi."^^

In accordance with the foregoing analysis, it is submitted that a 
hierarchy of legal sources regulating TNCs should be constituted 
which would definitely contribute to the establishnient of a uniform 
regulatory regime. Apparently, the structure of the sources of law 
regulating TNCs should be constituted on two levds-national and 
international, wherein they are mutually related not vertically but
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horizontally. The national level represents the actual regime, 
whereas the international level is complementary and perspective in 
the sense that it would help in the long run to unify the national 
laws in this aspect. Consequently, the structure of the sources of 
law regulating TNCs may be viewed as follows:

A. National regulation, consisting of
i. legislation of host countries, and

ii. legislation of home states.

B. International regulation, mainly for the purpose of
i. unification of laws concerning TNCs, which might take place

in the following main forms:

a. international treaties (multilateral),

b. resolution of international organizations,
c. joint declarations of states adopted in international confe­

rences which are not internalional treaties, etc.
Intermediate place in this structure -would be occupied by bilateral 
agreements signed between host and home states, e.g Investment 
Guarantee Agreements.

It should also be remembered that regulation of TNCs should 
proceed in two directions simultaneously-normative and institutional. 
If the normative direction means creation of norms of behavior 
which the TNCs are obliged to obey, institutional direction signifies 
the establishment of certain institutions dealing mainly with ques- 
tios of violation of law and liability of TNCs, resolution of disputes 
and conflict situations between host states and TNCs, etc.

It needs mentioning that within this structure international 
regulation operates on the basis of general norms expressing 
fundamental principles of functioning of TNCs, whereas national 
regulation gives concrete expression to these principles i.e it 
proceeds from individual incidents. This signifies that national 
regulation realizes the main techno-juridical, controlling function in 
relation to TNCs. This structure also corresponds to and is consistent 
with the correlation of international law and municipal law.

Controversy over the Code of Conduct’s form and its substantive 
provisions continues to inhibit the formulation of a final product, 
despite over a decade of time and energy expended by the Workin?
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Group and other bodies within the United Nations system. The 
world community has expressed great Liiterest in a code of conduct 
for TNCs, particularly the developing countries which seek an 
equilibrium between the promises and the realities of foreign 
investment on the one hand and a new, just, and non-exploitive 
economic order on the other. But if the inherent weaknesses of the 
code, as has been detected in this article, are not set aside, the code 
will remain a paper-tiger and the expectation of the developing 
countries of a new international economic order would continue to 
remain a far cry.




