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IMPORTANCE OF AN INDEPENDENT 
JUDICIARY IN A DEMOCRATIC STATE

by

DR. M. Ershadul Bari

I. in troduction

The Judiciary is an important organ of the government which primarily 

administers the law by expounding and defining its true meaning. It 

applies the law to resolve disputes between private ind ividuals, 

between large priva te  organ izations (i.e., com panies), between 

public bodies (i.e. governm ent departm ents, local au thorities , 

nationalized industries etc.). o r between a private ind ividual and a 

governm ent departm ent. The judges apply facts to legal rules and 

interpret those as best as they can. In a free society, the necessity of 

the jud iciary is keenly fe lt to ascertain and decide both public and 

private rights, to adm inister justice, to punish crim es and to protect 

the innocent from  injury and usurpation. The judges, by their rulings 

and dicta, powerfully and usefully contribute to adapt the law to the 

needs of a rapidly changing society. In countries where there is a 

w ritten  constitu tion , w hich can not be overridden  by o rd inary 

legislation, the judges are guardians of the constitu tion and may 

declare a statute to be unconstitu tiona l and invalid and thereby 

ensure the observance of the rule of the law- "W hen questions arise" 

says James Bryce, “as to the limits of the powers of the Executive or 

of the Legislature, or-in a Federation-as to the limits of the respective 

powers of the Central or National and those of the State Government, 

it is by a Court of Law that the true meaning of the Constitution, as the 

fundam ental and suprem e law, ought to be determined, because it is 

the rightful and authorized interpreter of what the people intended to 

declare when they were enacting a fundam ental instrum ent.” '’ Thus 

the judiciary plays a vital role to shape the life of the community and to 

secure the observance of the rule of law. The judiciary can perform  its 

function  p roperly on ly  when it is com ple te ly  independen t and 

impartial. A dem ocratic governm ent is, therefore, a prerequisite for 

the existence of an independent and courageous jud iciary as in a

V Bryce, James, II Modern Democracies 384-85 (1929) 
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totalitarian state the judiciary is expected to act in accordance with the 

policies of the central authority and, as such, political absolutism  is 

obviously to have free rein. 2

At modern tim es, it is contended that the independence of the 

judiciary is principally a result of the application of the doctrine of 

separation of powers, the doctrine which means the distribution of 

powers am ong d ifferent organs of the governm ent. A lthough the 

do c trin e  in its e a rlie r h is to ry  had noth ing  to do w ith  the 

independence of judges, it may now be said to have received its 

application in dem ocratic countries by securing the independence of 

the courts from the control of the executive.^

The most central and traditional meaning of the independence of the 

judiciary is that the judges are in a position to arrive at their decisions 

free from  in te rfe rence  of the politica l branches, especia lly  the 

executive, and apprehension fo r suffering personally as a result of 

exerc is ing  th e ir ju d ic ia l pow ers. But the concept of jud ic ia l 

independence has broadened over the years. It has now many 

facets. R ecent in terna tiona l e fforts have particu la rly  led to four 

meanings of judicial independence :

(a) substantive independence;^ (b) personal independence^ (both 

these two com prise of the independence of the individual judge); (c)
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For example, in the Nazi era in Germany, there was no independent 
judiciary as the judges were expected to follow the wishes and orders of 
the Fuehrer. In the Third Reich (the Federation) Judges were under a 
duty to consider” the will of the Fuehrer" as their supreme role.
Phillips, O. Hood (& Jackson, Paul) Constitutional & Administrative Law, 
15 (1978);

Substantive independence,which is also described as functional or 
decisional independence, means the independence of judges to arrive 
at their decisions in accordance with their oath of office without 
submitting to any kind of pressures- outside or inside- (from government 
and from other centers of power, public and private; and, on the other 
hand, the inside pressurs from the parties themselves) but only to their 
own sense of justice.

Personal independence means that judges are not dependent on 
Governments in any ways which might influence them in coming to 
decisions in individual cases. Griffith, J.A.G., The Politics of the 
Judiciary 29 (1977).



collective itx lependence and (d) internal independence^. It should 

be stressed here that the concept of personal and substantive 

independence of the individual judges is universally recognized by 

law and by legal writers. But the concept of collective and internal 

independence of the judiciary as a body was recognized first by the 

In ternationa l Bar A ssocia tion 's  M inim um  S tandards of Judic ia l 

Independence, 1982 and following them by the M ontreal Universal 

Declaration on the Independence of Justice, 1983. This recognition 

is cons ide red  as one of the s ign ifican t c o n tr ib u tio n s  of the 

international standards to judicial independence.

However, the object of this paper is to examine the importance of an 

independent, courageous and enlightened judiciary in a dem ocratic 

state.

II. Im portance o f an Independent Jud ic ia ry

Judicial independence is a sine qua non in a dem ocratic society 

proclaim ing the rule of lavv. For, the jud iciary is charged w ith the 

u ltim ate decis ion  over life, liberty, freedom , rights, duties and 

property of citizens. Therefore, in "all countries cases, sometimes 

civil, but more frequently crim inal, arise which involve political issues 

and excite party feeling. It is then that the courage and uprightness of 

the judges becom e suprem ely valuable to the nation comm anding 

respect fo r the exposition of the law which they have to deliver"^^. In 

a pa rliam enta ry  system  of governm ent w here  the cab ine t is 

comprised of the leaders of the ruling party who command majority in 

parliament, the problem  of judicial independence from  the executive 

is very significant. "The importance of an independent judiciary" says 

Lord Hailsham, "is not less but all the greater w hen judges have to 

serve under an all-powerful parliament dom inated by a party cabinet.
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° . Collective independence means the institutional, administrative and 
financial independence of the judiciary as a whole vis-a-vis other 
branches of the government namely the executive and the legislative. 
Internal independence of the judiciary means the independence of a 
judge from his judicia l superiors and colleagues. That is the 
independence of a judge or a judicial officer from any l<ind of order, 
indication or pressure from his judicial superiors and colleagues in 
deciding disputes.
Bryce, James, op.cit.384.



and concentrating all the powers, and more than all powers, of the 

executive and leg is la tu re  com bined in one coherent com plex,”® 

H ow ever, w ithou t a free and independen t jud ic ia ry , ready to 

adjudicate between individuals and between the state and individual 

in an impartial manner, justice is a m eaningless word. "There is no 

better test of the excellence of a governm ent", rightly says James 

Bryce," than the efficiency of its judicial system, for nothing more 

nearly touches the welfare and security of the average citizen than 

his sense that he can rely on the certain and prompt administration of 

justice.... if the Law be dishonestly adm inistered, the salt has lost its 

savour; if it be weakly or fitfully enforced, the guarantees or order fail, 

for it is more by the certainty than by the severity of punishm ent that 

offences are repressed. If the lamp of justice goes out in darkness, 

how great is that darkness!"^ Referring to the im portance of the 

independence of the judiciary, an eminent authority, namely, Henry 

Sidgwick, has gone so far as to say that "in determ ining a nation's 

rank in political civilization, no test is more decisive than the degree in 

which justice as defined by the law is actually realized in its judicial 

adm inistration: both as between one private citizen and another, and 

as between private citizens and members of the Governm ent."^^

Hence in the Charter of the United Nations, the peoples of the world 

affirm , in ter alia, the ir determ ination to establish conditions under 

which justice can be maintained to achieve international cooperation 

in p rom oting  and encourag ing  respect fo r hum en rights and 

fundam ental freedom s without any discrim ination. Since its modern 

beg innings, in terna tiona l human rights law has incorporated the 

principle of judicial independence within its jurisprudence. The 1948 

Universal Declaration of Human Rights, w ith  which began the real 

history of human rights at the level of international law, enshrines the 

principle of the independence of the judiciary in the following terms ;

"Everyone is entitled in fu ll equality  to a fa ir and public

hearing by an independent and im partia l tribunal, in the
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Hailsham, Lord, The Door Wherein I went, 245 (1975) 
James, Bryce op.cit.384.
Sidgwick, Henry, The Elements of Politics, 481 (1897)



determination of his rights and obligations and of any criminal 

charge against him.” ''''

S im ilarly, the European Convention fo r the Protection of Human 

R ights and Fundam ental Freedom s, 1950 provides that "In the 

determ ination of his civil rights and obligations or of any crim inal 

charge against him, everyone is entitled to a fair and public hearing 

w ithin a reasonable time by an independent and im partial tribunal 

established by law,” ''^

Later both the International Covenant on Civil and Political Rights, 

1966 and the American Convention on Human Rights, 1969 impose 

upon governm ents the duty to preserve judicial independence in the 

adm inistration of criminal justice, by guranteeing each person facing 

c rim ina l charges a hearing by an "independen t and im partia l 

tribunal."^ 3

However, in a free society professing the rule of law, the necessity of 

an ind ep en d en t jud ic ia ry  is ke en ly  fe lt in o rd e r to enforce 

fundam ental rights, to secure the people against the usurpations of 

the execu tive  and leg is la tive  departm en ts  and to earn public 

confidence in judicial impartiafity.

A. Enforcem ent of Fundamental R ights

A m ere dec la ra tion  and insertion  of fundam enta l rights in the 

constitu tion  is m eaningless unless th e ir enjoym ent is effectively 

guaranteed by an effective, easy and inddependent judiciary. The 

precise m eaning and application of constitutionally guaranteed rights 

to particu lar situations is left to the judiciary. The enforcem ent of
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"I "I. Art. 10, of the Universal Declaration of Human Rights 
^2, Art. 6(1) of the European Convention for the Protection of Human Rights 

and Fundamental Freedom,

Art, 14 of the International Covenant ("All persons... shall be entitled to
a... hearing by a (n) independent and impartial tribunal established by 
taw."); Art, 8 of the American Convention ("Every person has the right to 
a hearing by a (n) independent, and impartial tribunal, previously 
established by law.”)



rights is assured only by an independent and impartial judiciary. In 

Madison's view ;

"Independent tribunals of justice will consider them selves in 

a peculiar m anner the guard ians of those (constitutionally 

protected) rights. They w ill be naturally led to resist every 

e ricroachm ent upon rights expressly  s tipu la ted  in that 

Constitution by the declaration of rights."'''^

Therefore, "Every one has the right to an effective rem edy by the 

competent national tribunal for acts violating the Fundamental Rights 

granted to him by Constitution or by law ."''^  W ithout an independent 

ju d ic ia ry  to in te rp re t and en fo rce  them , such co n s titu tio n a l 

guarantees are of little  w orth , O ne of the C onclusions of the 

In te rnationa l C onference  of Ju ris ts , held in Bangkok in 1965, 

em phasized the im portance of jud ic ia l independence to enforce 

rights thus :

"The ultim ate p ro tection  of the ind iv idua l in a socie ty 

governed by the Rule of Law depends upon the existence 

of an enlightened, independent and courageous judic iary 

and upon adequate provision fo r the speedy and effective 

administration of justice,"

Thus a bill of rights w ill only be as effective as the jud ic ia ry is 

independent. Unless and until the com m on man finds that the 

jud ic iary upholds the constitu tional guarantees independently and 

earnestly, the roots of the rule of law cannot go deep into the society. 

The judiciary must be watchdog and form idable protector of the rights 

of the individuals entrenched in the constitution.

Sice the adoption of the Universal Declaration of Human Rights in 

December 1948,.the international comm unity has made considerable 

progress towards the prom otion and developm ent of transnationa l 

ju risprudecce  of substantive  hum an rights em bodied in a good 

num ber of international conventions, global and regional, genera!
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Quoted in Agresto, J, The Supreme Court and Constitutional 
Democracy, 25 (1984).
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and specia lized . E ffective m echanism s fo r the enforcem ent of 

human rights in the national, regional and international systems of 

justics are a fundam enta l requisite as w ithout such m echanism s 

human rights will remain unfulfilled injunctions in the constitutions or 

in the regional and international conventions. "An impartial judiciary 

com posed of com petent judges is the best guarantee of proper 

adm inistration of justice, and in the final analysis, of defense of 

human rights."''® The increasing attention of the United Nations (the 

firs t U.N. standards in the fie ld is the Basic Princip les on the 

independence  of the Jud ic ia ry  adopted in 1985), and o ther 

international organ izations to form ula te  universal princip les and 

safeguards of judicial independence dem onstrates the realization 

that the independence and impartiality of courts is essential to the 

effective im plem entation of human rights instrum ents and perhaps, 

even more, important than providing for human rights.
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B. P rotection o f People Against the U surpations o f the 
Executive and Leg islative  Departm ents

The independence of the judiciary is ind ispensable to secure the 

people against the intentional as well as unintentional usurpations of 

the executive and legislative departments. As Madison says ;

"Independent tribunals of justice will consider them selves..., 

an impenetrable bulwark against every assumption of power 

in the Legislature or Executive."'’ ^

Modern governm ents necessarily pose a greater threat to individual 

liberties as they intervene in areas previously little regulated. The 

citizen must look primarily to an independent judiciary for redress if 

there is a denial of benefits to which a citizen is entitled or of unlawful 

in te rfe rene  w ith  his freedom  of action  a ccord ing  to  law. An 

independent and impartial judiciary can only determ ine w hether the 

executive actions challenged were exercised outside the provisions

Annual Report of the Inter-American Commission of Human Rights, 182 
(1985)
Quoted in Agresto, J, op.cit., 25



of the constitu tion  and o ther laws of the country. In addition to 

reviewing executive actions, such a judiciary can also determ ine, by 

reference to the constitution, the valid ity of challenged legislation 

rem ain ing unaffected e ither by the policy or the w ishes of the 

governm ent of the day. With regard to the practice as w ell as wide 

scope of judicial review of executive action and of statutes in America 

(the Suprem e Court of the United States assum ed the power of 

judicial review in Ihe case of Marbury v.. Madison in 1803), Erwin N. 

Griswold once com m ented," in the United States there is scarcely 

any sort of governm ental action, or threatened governm ent action, 

which is not subject to judicial review.

Am erica has indeed moved a long way in the direction of government 

by the judiciary."'*® Thus the role of judges should be strikingly broad 

as in America.

C. Public Confidence in Judic ia l Im partia lity

The Judiciary, which is the last hope of the citizen, contributes vitally 
to the preservation of the social peace and order by settling legal 

d isputes and thus promotes a harm onious and intergrated society. 

The quantum  of its contribution, however, largely depends upon the 

w illingness of the people to present their problem s before it and to 
subm it to its judgm ents. What matters most, therefore, is the extent 
to which people have confidence in judicial impartiality. According to 

Justice F rankfurter "the confidence of the people is the ultim ate 
reliance of the Court as an i n s t i t u t i o n . This point has eloquently 

been expressed by a d istingu ished Justice of the U.S. Suprem e 
Court :

"The strength of the judiciary is in the com m and it has over 
the hearts and minds of men. That respect and prestige are 
the p roduct of innum erab le  judgm ents and decrees, a 
m osaic built from  the m ultitude of cases decided. Respect 
and prestige do not grow suddenly; they are the products of
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Griswold, Erwin N. ”The Judiciary and the Government", a paper 
presented at the 2nd International Conference of Appellate Judges, 
Australia 28 (1980).
Frankfurter, "The Supreme Court in the Mirror of Justices" (1957) 105, 
University of Pennsylvania Law Review 781,796.



tim e and experience. But they flourish when judges are 
Independent and courageous.

Thus the "independence of the judiciary lends prestige to the office 

of a judge and inspires confidence in the general public."2"' In fact, 

the independence of the juduciary is essential for maintaining purity 

of justice  in the socia l system  and enabling it to earn public 

confidence in the adinistration of justice. "Nothing does" says James 

Bryce, "more for the welfare of the private citizen, and nothing more 

conduces to the smooth working of free government than a general 

confidence in the pure and efficient adinistration of justice between 

the individual and the State as well as between man and m a n . "22

The public perception of the independence of the judiciary is also to 

assure public confidence in the courts. As chief Justice Howland of 

the Ontario Supreme Court puts it in the case of R.V. Valente23 thus

"If is most important that the judiciary be independent and be 

so perceived by the public. The judges must not have cause 

to fear that they will be prejudiced by their decisions or that 

the pub lic w ould reasonab ly app.ehend this to be the 

case."24

Similarly, the importance of public perception was stressed by the 

Ontario White Paper on Court Administration :

"The value of the courts as an inportant impartial forum for the 

resolution of disputes depends upon the public perception 

of the independence of the courts from  the parties and 

particularly their independence from  the governm ent."25
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2*^.'Douglas, William O, From Marshal to Mukharjee : Studies in American 
and Indian Constitutional Law, 345 (1956-Tagore Law Lectures)

2'!. Robson, W.A. Justice and Administrative Law, 47 (1951)
22. Bryce, James op.cit.389.

23. 2.C.C,C. (3d)417(1983)
24. Id, at 423.

25. Ontario Ministry of Attorney General, W hite Paper on Courts 
Administration, 13 (1976).
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In fact, the significance of public perception In the jud iciary is well 

reflected in the oft quoted maxim that "Justice must not only be 

done, but m ^st also be seen to be done." It is also reflected in the 

two basic rules of natural justice-im partia lity  and fa irness of the 

proceedings-applied for self d isqualification for bias. The rule does 

not require that bias has actually influenced the judge, but rather that 

it is likeky that it will influence the juges. Thus public perception is 

one the fundam ental values of the administration of justicc.

III. C onclusion

The foregoing discussion reveals that the central principle underlying 

the adminib.ration of justice is the independence of the judiciary. An 

enlightened, independent and courageous judiciary is a fundam ental 

requisite, a basic e lem ent for the very existence of any society that 

respects the rule of law as a subservient judiciary cannot be relied 

upon to accom plish the task of protecting human rights and rule of 

law. If jud ic ia l independence  exists in a dem orcra tic  socie ty, 

absolutism  in governm ent cannot establish there: and w here it is 

absent, absolutism  is likely to have free rein. For it is the independent 

jud ic iary w hich "stands between the subject and any a ttem pted 

encroachm ents of his liberty by the executive, alert to see that any 

coercive action is justified in l a w . "26 independent courts constitute 

the last bulwark of the citizen against the arbitray encroachm ents of 

the state. It should be kept in mind that judicia l independence is 

something which must never be taken for granted, and like freedom , 

exacts the price of eternal vigilance. "Justice", says Henry Cecil, "is 

such a precious com m odity that everything reasonable should be 

done to attain the higest standard." He also added a rider that" if the 

public does not want to pay for the more expensive articles, it can 

have the cheape r."2^ An impartial adm inistration of justice" is like

1 0 DH. M. ERSHADUL BARI

26. Lord Atkin in his memorable war-time dissent in Liversidge v. Anderson 
(1942) A.C.206, 244.

2^. Cecil, Henry, The English Judge, 113



oxygen in the air, they (the people) know and care nothing about it 

uniti it is w ithdrawn." (Lord Atkin).' In the long run, the m anner in 

which judges perform their duties can build up public opinion for the 

courts and public opinion is a better safeguard for the independence 

of judges ;han laws and constitutional guarantees. The public will 

support the courts if they are seen as an effective impartial forum  for 

resolving disputes. Hence the independence of the judiciary should 

be protected with zealous care.
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