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The concept of breach of the peace originated from lay concepts and 

commonsense, which was identical with common Law concepts. The 

recent dim ensions of this offence of breach of the peace embrace 

within their fold trespass, riot, etc. Apart from this, there are several 

offences in modern law which have resulted from the idea of wrong, 

doing, are traceable in common assault, affray, riot, rout, sedition and 

unlawful assembly. These are treated as manifestations of the public 

order offence. The feudal tradition of the Council, Star Chamber and 

the K ing's Bench had w itnessed  cons ide rab le  changes and 

transitions and the common law principles lying at the root of modern 

concept of breach of the peace are mostly incompatible and fluid in 

relation to the modern views. Although the concept of breach of the 

peace could be established^ the Public Order Act, 1936 appeared 

with greater sophistcacy and precision. The definition of a breach of 

the peace suffered considerable dilution as it could not be traced out 

in a writ of breach of the peace. Professor Glanville Williams remarked 

on the "Surprising lack of authoritative definition of what one would 

suppose  to be a fu n d a m e n ta l co nce p t in c rim ina l law ."^  

Nevertheless, the offences specified in section 5 of the Public Order
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Part (2nd Edn). pp. 714-715. See also Lagarde, Droit Penal Canadien 

(1962) paras, 3049 and 82.



Acf^ and by-laws testify to the precise meanings of unlawful assembly 

and the law relating to binding over in a situatiori occasioning a 

breach of the peace. The English law of arrest provides that when 

any one gives a threat of criminal force he is said to have committed a 

breach of the peace. ^ Therefore, the concept has multi-dimensional 

relations with many o ther acts which arouse public violence, for 

example, the offence of affray which is indenticat with the meaning 

and scope of breach of the peace.®ln Furguson v. Cam ochan^ it was 

held that an alarm is sufficient to be construed as breach of the peace 

if it causes others to believe that the act will create disturbance and 

thereby break peace of the neighborhood.

Although in many cases English Courts have earned this concept to 

the extent o1 any disturbance in a large gathering,® it was also viewed 

that a superficia l or se lf-conta ined d isorder does not reflect real 

danger to others® and as such signalizes no breach of the peace. 

Section 5 of the Public Order Act, 1936 as substituted by Section 7 
of the Race Relations Act. 1965 p in -p o in te d  the scope of a breach 

of the peace. This provides that any person at any public meeting 

ijsing threat, abusive words or distributing or displaying any writing 

with intent to provoke breach of the peace shall be guilty of an 

o f f e n c e . T h e  m axim um  penalty fo r such an offence under the 

Public Order Act, 1936 is three months im prisonm ent or fine and
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tw e lve  m on ths  im p riso n m e n t o r fine  and tw e lve  m onths 

imprisonment or fine of £ 500 on indictment.''

The Actus reus of a breach of the peace m entions the place of 

offence as S.9 of the Act of 1936 has laid emphasis on any open 

space having public access and it also em braces public meeting

within its purview.

The scope of this o ffence extends fu rther to using of words on 

private premises being audible like public place which is also attracted 

with the Act.^^

In Wilson V Shock, Lord Goddard opined that because of the political 
source of the dispute and not being aimed between neighbours the 
Act could not apply. In explaining the type of the disorder to describe 

it w ithin the meaning of breach of the peace in another case it was 
contended in a Divisional Court that the intention of the Parliament 

could be well interpreted from  the Preamble of the Act, that the idea 
behind the whole Act was to deep public order and obviously so, the 
question of controlling private disputes in a public place does not 

appear to be logical in context.''^

However, Section 5 of the Public Order Act, 1936 has emphasised 

words or behaviour intended to cause or likely to occasion a breach 
of the peace. In explaining the character of behavior it was a criteria 

that it must be threatening and the words being abusive or insulting 

so that a person of ordinary maturity could apprehend physical harm 
to his person or property.''®

THE CONCEPT OF BREACH OF THE PEACE 15

11. Brownlie, The Law relating to Public Order, 1968, London, Butter worths, 

p. 6.

12. Wilson. V. Sheock (1949), 113J. P. 294.

13. Cf. Smith V. Hughes (1960); 2 All E. R. 859.

14. Ward V. Holman (1964)2. B. 580 Cf. Thurley V. Hayes (1920), 27 C. L. 

R. 548, H. C. Aust; Ferguson V. Carnochan (1889) 16R. (ct, of Sess), 

933 Pun/eys V. Inglis (1915), 34 NZLR 1051 S. C. N. Z.

15. R. V. Button and Swain, (1966) A. C. 591, p. 598; (1965) 1AII E. R, 964 

at p. 967 and in the speech of Lord GARDINER, L. C. in the House of 

Lords on the appeal from the C. C. A. (1966 A, C. atp. 512 (1965), 3 All 

E. R. 587.



Intention of the accused or his recklessness Is also considered to be 

an ingredient to provoke a breach of the peace. It Is further provided 

In the seconc arm of the section that the word or behaviour should 

be such as would likely to occasion a breach of the peace and in such 

a case the accused is guilty of an offence.

The breach of the peace is also enum erated in Race Relation Act, 

1965. Section 6 of the Act has m entioned a new offence of racial 

incitement which could result in a breach of the peace w ithout being 

"threatening, abusive or insulting". The Race Relations Act, 1965 

makes a person guilty if he intends to stir up haired against section of 

public in G reat Britain d istinguished by colour, race, or ethnic or 

national origins by publishing or d istributing w ritten  m atter which is 

threatening, abusive or insulting.''^

In this Act greater emphasis has been given on grounds of colour, 

race or ethnic or national origins and the words or behaviour likely to 

stir up hatred are sufficient to prove the offence. The expression, 

"public m eeting" and "public place" ate also attributed w ith some 

m eanings as in the Public Order Act, 1936 and 1986. Metropolitan 

Police Act, 1939 provides in Section 54(13 )''^  that a person using 

any threatening, abusive or insulting words or behaviour with intent 

10 provide a breach of the peace, or whereby a breach of the peace 

may be occasioned, shall be liable to pay a penalty not exceeding 40 

sh illings.''^

There are several local Acts provided by by-laws, for example. Liver 

Pool Corporation Act, 1921, which provides fo r offences sim ilar to 

those provided fo r in the provision of the M etropolitan Police Act.

The Public M-eeting Act 1980 has made provision for penalty on an 

attempt to break up public meeting as it provides that any person
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who, at a lawful public meeting, acts in a disorderly manner for the 

purpose of preventing the transaction of the business for which the 

meeting was called together shall be guilty of an offence^o and on 

sum m ary conviction shall be liable to a fine not exceeding five 

pounds, or to imprisonment not exceeding one month.

The concept of Public O rder is also strictly adhered to when it is 

found that disturbances are created in election meetings. When any 

constable suspects any person com m itting any offence under sub­

section  1 of Section 84 of the Act, may require him to declare his 

name and address and in case, g ives a false the name, the constable 

may arrest him without warrant.

The English law has given a conside rab le  w eightage on the 

consequences of th re a ten ing , abusive  or insu lting  w ords or 

behaviour towards the position of various offences, specially in 

occasioning a breach of the peace, behaviour becomes threatening.

It was held that when two groups of people became equally provoked 

and threw out threats, their behaviour became threatening to each 

o ther and both the groups were found guilty of the o f f e n c e . in 

case of political dem onstrations same ingredient can be attributed 

and the element of threat can be identified when the demonstrators 

p lan to in te rfe re  w ith  law fu l a c tiv itie s  of o thers by physica l 

intim idations. The threat becom es more poignant and intensified 

when the demonstrators take recourse to the threats of force to make 

any obstruction effective and it turns into an unlawful assembly or 

riotous mob. It was further held that even a hectic form of practical 

joking may constitute threatening behaviour.22

The ingredients of "Abusive" words can be traced even in any verbal 

hostility. The conduct of a person may become abusive provided it 

p rovokes others but if the o rd inary man is not expected to be
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provoked by, what was said, the conduct is not said to have involved 

any offence or abusive words or b e h a v i o u r . ^ ^

In explaining insulting word or behaviour Lord Parker, C.J., in Jordan 

V. Burgoyne gave a definition of "insult" to the extent that it was used 

in the public Order Act in the sense of "Hit by words" and it has a 

nature quite distinct from  a strong expression of one's views and 

criticism  of his o p p o n e n t . 24 a  clear example of insulting w ord has 

been provided in Jordan V. Burgoyne stating lha t nothing can be 

more offensive than to assert to an audience including Jews that Nazi 

policies of murdering Jews were correct. The definition of insult may 

be viewed from  two standpoints. The narrow approach g ives an 

emphasis on the possibilities ot causing a breach of the peace as a 

real not a hypothetical contingency and that insulting words must be 

directed to person within hearing. The Supreme court of New South 

W ales had put reliance on the condition of using insulting words 

directly to concerned persons within hearing. ^5

There is, however, a broader approach to the definition of insult in as 

much as the w ider aspect of the meaning does not require evidence 

of hostile  reaction from  any o ther person. It a lso v iew s insult 

synonym ously with "abuse" or "contem ptuous" speech or action.26 

N everthe less, since va ria tions are ram pant on the nature of a 

dem onstration prosecution policy also varies according to the nature 

of the insult, for example, when a group of people holding American
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flag outside the United States em bassy were convicted of insulting 

behaviour as the Magistrate apprehended that this might provoke the 

Americans to intervene, although this was a symbolic protest against 

American policy in Vietnam.27

The Public Order Act, 1986 has provided many offences by replacing 

the four com m on law offences of riot, rout, unlawful assem bly and 

affray with three statutory o llences of riot, violent disorder and affray. 

The 1986 Act also m akes e x ten s ive  p ro v is io ns  re la ting  to 

th reaten ing , abusive, insulting or d iso rderly  conduct, to public 

processions and m eetings, to incitem ent to racial hatred and to 

aggravated trespass.

Section 1(1) of the Public O rder Act deals with riot. Riot is said to 

have taken place when 12 or more persons present together use or 

threaten unlawful violence causing a person of reasonable firmness 

to fear for his personal security. The offence (riabfe on indictment 

provides for ten years imprisonm ent.29

Violence has been defined by section 8 of the 1986 Act meaning 

any 'violent conduct’ and such conduct has multifarious dimensions. 

The Act goes on to say that the one or more of the assembly of 12 or 

more persons notw ithstanding their lacking of crim inal responsibility 

o r m ental state can, neverthe less, be connoted in  determ ining 

w hether there were 12 or more persons in the assembly, although 

they may not be convicted as accom plices. The prirx;ip1es ol self- 

defense are also aptly applied in controverting charge of riot under 

this Act. In case of self-induced intoxication at the time of committing 

the prohibited conduct, a person cannot avoid the scope of the Act if 

he did not intend to use the v io le n c e .S e l l- in to x ic a t io n  has, 

therefore, been discarded as an irrelevant defence and, intoxication
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under provisions of the Act means any intoxication whether caused 

by drink, drugs or other means, or by a com bination of means. 

Defences are available w hen he proves that the intoxication was not 

self-induced or that it was due to ta iling of a substance in course of 

medical treatment.

Section 2(1) of the Public Order Act has provided the definition and 

ingredients of violent disorder. This section provides that when three 

or more people present together use or threaten unlawful violence 

and their conduct is such as w ould  cause a person of reasonable 

firmness present at the scene to fear for his personal safety, each of 

such persons using or th reaten ing  unlawful violence is guilty of 

v io len t d isorder. The m axim um  pun ishm ent on conv ic tion  on 

indictment is five years im prisonm ent.32

The offence of affray has been defined by Section 3(1) of the Act 

w here it provided that a person is guilty of affray if he uses or 

threatens unlawful violence towards another and his conduct is such 

that w ould cause a person of reasonable firmness present at the 

scene to fear for his personal safety, m axim um  punishm ent on 

conviction on indictment being three years imprisonm ent.^^

Section 4 and 5 of the Public Order Act, 1986 have replaced some of 

the statutory offences like threatening, abusive words under section 

5 of the Public Order Act, 1936. Section 4 (1) of the Public Order Act, 

1986 provides that a person who uses threatening, abusive or 

insulting words or behaviour or d istributes or displays to another 

person any writing, sign, or o ther visible representation which is 

threatening, abusive or insulting, is guilty of an offence, the maximum 

p un ishm ent being im prisonm ent fo r six m onths or a fine not 

exceeding level five on the standard scale or both.^'^

The graver offences of vio lent disorder, sedition or affray are also 

som etim es constituted as offence under section 4 of the Act. It did
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not, however, prevent a charge under section 5 of the Public Order 

Act 1936^^ and the same must be true in relation to Section 4.

As regards 'harassment, alarm or distress' these are some what vague 

term s and incapable of w ide interpretation by M agistrates' Courts as 

they involve question of fact.^® An offence under section 5 may be 

committed in a public or a private place. The provisions in section 6(5) 

concerning intoxication apply equally under Section 5 of the Act.

There is a mention of six offences relating to racial hatred in Part 111 

(ss17'29) of the Public Order Act, 1986 which replaces and extends 

provisions dating back to 1965. All offences under Part 111 of the 1986 

Act require that the material, words or behaviour are, 'threatening, 

abusive or insulting; Section 18(1) of the 1986 Act also provides that 

the act of threatening, abusive or insulting words of behaviour with 

intention to stir up racial hatred are also punishable offences. Part II of 

the Public Order Act, 1986 (ss 11-16) provides various controls over 

the ho ld ing  and conduct of pub lic  p ro cess io ns  and pub lic 

assemblies.

As regards public processions, section 11 of the Act requires a 

notice in advance and failure thereof makes each of the organisers 

gu ilty  of a sum m ary o ffence . Persons tak ing  part in public 

processions and inciting others to com m it the offence are also guilty 

of summary offence.

The 1986 Act provides in section 14 (1) certa in conditions on a 

'public assem bly' defining it as an assem bly of twenty or more in a 

public place. It is also provided that if a senior police officer has 

reasons to believe that the assembly may result in serious public 

disorder, dam age to properly or serious dis ruption to the life of the 

com m unity or intim idation of o thers, he may im pose conditions. 

Disorderly conduct at a public or private meeting may result in criminal 

liability causing serious offences against public order. This may be in 

the form  of riot or obstructing  a constable. M oreover, there are
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provisions for disorderly beliaviour at public m eetings in  the Public 

Meeting Act, 1908. Section 1(1) of this Act makes a person guilty of 

sum m ary offence if lie  acts in a disorderly m anner to prevent the 

transaction of the business of the meeting, Although the act applies 

to lawful m eetings only, yet a meeting held on a highway does not 

render it unlawful merely because it is so held

There are a few  more legislations such as the Police Act, 1982, 

Prevention of Crime Act 1953, Crim inal Law Act 1977 where there 

are adequate provisions and powers given to the Police to combat 

situations which may result in a breach of the peace and public order.
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