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1. Introduction

The relationship between law and reasoning is intuitive one and 
vmiversally acknowledged. Law, which is frequently narrated as 
open-textured way, provides scope for multiple interpretation and 
analysis, and judicial decisions are often reached through practical 
argumentation. Judges and lawyers apply legal reasoning in one form 
or another in their day to day affairs in providing solutions to 
immediate problems before them. In addressing 'legal reasoning', we 
have to first define the expression 'reasoning'. The expression 
'reasoning' is used to mean the process of guiding, deciding, on a 
given course of action and decision-making process. Thus, the 
expression 'legal reasoning' can refer to the following three situations 
"(a) reasoning to establish the existing content of the law on a given 
issue, (b) reasoning from the existing content of the law to the 
decision which a court should reach in a case involving that issue 
which comes before it, and (c) reasoning about the decision which a 
court should reach in a case, all things c o n s id e re d .In  essence, a legal 
reasoning can be defined as a reasoning that is used for explaining, 
guiding, interpreting, evaluating laws, legal principles, and norms. 
According to Martin P. Golding, 'legal reasoning' is used in both 
broad and narrow sense. In the broad sense, it refers to the 
psychological processes by which judges reach decisions in the cases 
that are before them. Such processes are comprised of ideas, beliefs, 
conjectures, feelings, and emotions. In the narrow sense, according to 
Golding, legal reasoning is concerned with a judge's decision on 
qtiestions of law. In the narrow sense of the term, "legal reasoning" 
refers to the arguments that judges give in support of the decisions 
they render. These arguments consist of the reasons for the decisions, 
and the reasons are intended as justifications for the decisions.^
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Legal reasoning is usually applied in three areas -a. judicial decision
making, b. argumentation in jurispmdence and c. law-making. Thus, 
legal reasoning is applied to the application of law, in jurisprudential 
argumentation and creation of law. However, legal reasoning is 
predominantly associated with judicial application and interpretation 
of law. Legal reasoning in the common law system places 
considerable weight on arguments about the consequences of 
applying legal rules and of judicial decisions.^ There are three 
categories of consequences: first, legal consequences, which refer to 
the effects of a given rule on the body of the law; secondly, logical 
consequences, which refer to the result of logical development of the 
m le; and thirdly,, the behavioural consequences, which refer to the 
effect of the rule on how people actually behave in society

Legal reasoning is different from other kinds of reasoning. For 
example, it differs from moral reasoning in many ways. However, 
moral content is a vmiversal requirement of legal reasoning. Legal 
reasoning also differs from scientific reasoning. While the scientific 
reasoning is concerned about discovering the truth, legal reasoning 
deals with normative statements, which are based essentially upon a 
value judgement made by legislature or a jtidge that a particular 
consequence shotild or ought to follow certain behaviour.''

Contovtr of legal reasoning can be shaped by both formal legal mies 
and extra-legal considerations. Formal legal rviles are main guiding 
factors for legal reasoning. However, the contoiir of legal reasoning is 
not solely determined by legal arguments. Extra-legal considerations 
like principles of justice, morality, social policy may be applied in 
legal decision-making process. Thus, strictly legalistic approach to 
legal reasoning may not achieve the desired social goals that are 
intended. The purely legalistic approach in legal reasoning had long 
been refuted by jurists. Indeed, the contours of legal reasoning is 
profoundly shaped by "the felt necessities of the time, the prevalent 
moral and political theories, intuitions of public policy, avowed or 
vmconscious, and even the prejudices which judges share with their 
fellow-men" These extra-legal considerations are more relevant in 
reaching decision in a 'hard case' when the applicable law does not
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dictate any particular result. On the other hand, in the 'easy cases', the 
judge is strictly bound to reach a particular decision because of the 
existence of a formally valid legal rule, which he must apply.

2. O bjectives of Legal Reasoning

As mentioned earlier, legal reasoning is primarily understood in 
relation to judicial decision. In this sense, a judicial decision must be 
principled in the sense that it can be justified only by an appeal to a 
general rule or principle, the applicability of which transcends the 
case at hand. Throvigh offering legal reasoning, judges justify their 
decisions to the interested public, which includes the parties to the 
case, all other people who may be immediately affected by the 
decision, the legal profession, and the commimity at large.^ Legal 
reasoning in the proper sense denotes a belief in objectivity in finding 
answers to questions of law that judges can arrive at decisions 
through applying principles. Thus, legal reasoning always requires 
principled justifications.® Justification, according to John Rawls, 
"seeks to convince others or ourselves, of the reasonableness of the 
principles upon which our claims and judgements are founded."*^ 
Justification also implies that good legal reasoning should be 
disciplined by the same rules of logic. Logical soimdness is one of the 
important aspects of legal reasoning.

Lon L. Fuller argues that 'judicial activity is predicated on reason'. 
For Fuller, judicial activity "cannot be predicted or even talked about 
meaningfully, except in terms of reasons that give rise to it."^  ̂
producing a reasoned decision, the judge, instead of acting on 
'personal predilections', is attempting "to discover the natural 
principles vmderlying group life, so that his decision might conform to 
them."!"'

Review of the Criteria and Forms of Legal Reasoning 3

12
13

Golding, supra note 2, p .l.

M arkovits Richard S., "Legitim ate Legal A rgum ent and Internally-Right Answ ers  
to Legal Rights Q uestions," 74 Chicago-Kent Law  Review, 415 (1999).

Rawls, John, A Tlieonj of justice, Cam bridge, M assachusetts, (1971), p. 580.

Boukema H. J. M., Judging Towards n Rntioml Judicial Process, W .E.J. Tjeenk 
W illink, Zw olle-H olland, (1980), p. 98.

Fuller, Lon L., "R eason and Fiat in Case L aw ", 59 Harvard Law Revieiu (1946), pp. 
376-384.

Ibid., p. 386.

Ibid., p. 378.



Some writers argue that persuasion rather than justification is the 
objective of legal reasoning. Chaim Perelman is main proponent of 
this view. According to him, the decision which is rendered 
authoritative necessarily entails argumentation which is to be 
evaluated by the persuasiveness of the reasons given for the decision. 
He observes that the argumentation, which is the ultimate method of 
legal reasoning necessarily employs reasons which are ultimately 
tested by their effect in persuading those whom it addresses. The 
vitality of a legal opinion as precedent ultimately depends on the 
effectiveness of the argvunentation which it employs. Perelman 
obser\^es: "Legal reasoning is...but an argvunentation aiming to 
persuade and convince those whom it addresses, that such a choice, 
decision or attih.ide is preferable to concurrent choices, decisions and 
attitudes."!-* For Perelman, legal reasoning is a practical 
argvmientation which aims to persuade rather than to establish taith. 
The effectiveness of argvmientation t^lms upon the persuasiveness of 
the reasons given for a decision. The argumentation itself employs a 
number of techniques and forms of argument to establish its 
effectiveness. Perelman concludes that the reasons given for the 
conclusions reached are to be measured by their persuasiveness, not 
by reference to some established true state of affairs.^^

However, there is a predominant view that justification as an 
objective of legal reasoning is more convincing and more acceptable 
than persuasion.

3. Criteria of Legal Reasoning

Since the purpose of legal reasoning involves justification of a legal 
decision, it must conform to certain criteria, and relevant legal norms. 
The following are the criteria that judges must observe in legal 
reasoning:

3.1 O bjectivity and Reasonableness

Legal reasoning in judicial decisions must be based on objective 
standards and reasonable moral judgement, and must testify to a 
standard of rational justification. In fact, 'moral requirements' is 
considered as one of the major criteria of good reasoning.!^
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Requirement of moral reasonableness as the criteria of good reasoning 
implies the following issues: firstly, a judge must carefully study the 
case before him, consider the precedents, statutes and legal principles 
which have been cited to him, and must be attentive to all the facts of 
the case which may have legal significance. Secondly, a judge must be 
impartial in the sense that his decision must not be influenced by his 
personal interest or bias. It also implies that a judge is supposed to 
disqualify himself from sitting in a case where his personal interests 
are involved and in deciding cases, he must not give special weight to 
the interests of his own socio-economic or professional class, or to his 
own racial or religious group, and so on. Third, he must render 
reasons for his decisions.^^

Thus, in order to avoid arbitrariness in their decisions, judges should 
articulate the reasons for their decisions to justify them. Thus, a 
reasoned decision also ensures justifiability of a decision. Here 
justification is concerned with normative aspect of a decision and the 
truths of logic in tracing the correctness between the conclusion and 
premises of argu m en ts.R eason ed  decisions serve as guidance to 
other individuals on what the law is and on how their cases are likely 
to be decided in similar cases. In this way, individuals can adjust their 
future conduct. According to Neil McCormic, "The reasons they 
(judges) publicly state for their decisions must therefore be reasons 
which make them appear to be what they are supposed to be: in short, 
reasons which show that their decisions secure 'justice according to 
law', and which are at least in that sense justifying reasons."2° 
Reasoned decision is an integral to the sound adjudication and 
rationaliiy of the legal process.

3.2 Consistency

The judges should be consistent in legal reasoning in the sense that he 
applies the same reasons that he gives in one case to the deciding of 
another case which involves a similar set of facts or which raises a 
similar legal issues.^i A legal reasoning should be relatively clear.
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detailed, and objectively comprehensible rules, and to provide an 
inter-personally trustw^orthy and acceptable process for putting these 
rules into effect. The requirement of consistency figures prominently 
in the discourse of precedent which involves development of law by 
judges through deciding particular cases, with each decision being 
shown to be consistent with earlier decision by a court. The central 
idea of precedent derives from a basis notion of justice that like cases 
should be treated alike. Principled consistency is the basic rule 
governing the common law principle of precedent-^

3.3 Coherence

Coherence plays an important role in providing integrity in legal 
reasoning and in guiding judges seeking to interpret the law 
correctly.23 Coherence is not mere logical consistency in the decisions 
rather it is treated as integrity in legal interpretation. It also means 
that in good legal reasoning the judge tries to consider all the relevant 
factors in a way that is appropriately dispassionate. As a result of this 
consideration and reflection, the judge can arrive at a coherent 
decision.2‘

MacCormick views coherence in terms of unity of principle in a legal 
system, contending that the coherence of a set of legal norms consists 
in their being related either in virtue of being the realisation of some 
common value or values, or in virtue of fulfilling some common 
principle or principles. In his famous book Lethal Reasoning and U’̂ al 
Theory, MacCormic proposes a model of legal reasoning in which it is 
a necessary condition for a judicial decision to be justified that it have 
"value coherence" with existing laws. Value coherence depends on 
application of 'principles.' Principles state some value or policy that 
guides reasoning. MacCormic recognises that coherence can be a 
virtue of an entire legal system. He observes:

. . . in  a rg u in g  fro m  c o h e re n ce , w e  a re  a rg u in g  fo r w a y s  o f m a k in g  the  
leg al s y s te m  a s  n e a rly  as p ossib le  a  ra tio n a lly  s tru c tu re d  w h o le  
w h ich  d o e s  n o t ob lige  u s to p u rsu e  m u tu a lly  in co n siste n t g e n e ra l  
objectives.25
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Joseph Raz also characterises coherence in law in terms of i.mity of 
principle. In his view, the more i.mified the set of principles
i.mderlying those court decisions and legislative acts which make up 
the law, the more coherent law is. Alexy and Peczenik define 
coherence in terms of the degree of approximation to a perfect 
supportive structure exhibited by a set of propositions. They provide 
a list of ten criteria by reference to which coherence thus defined can 
be evaluated: (1) the number of supportive relations^ (2) the length of 
the supportive chains, (3) the strength of the support, (4) the 
connections between supportive chains, (5) priority orders between 
reasons, (6) reciprocal justification, (7) generality, (8) conceptual cross- 
connections, (9) number of cases a theory covers, and (10) diversity of 
fields of life to which theory is applicable.^'  ̂ Levenbook contends that 
it is a necessary condition for a judicial decision to be legally justified 
that it coheres with some part of the established law.^7

Ronald Dworkin's theory of integrity in adjudication is perhaps the 
most influential and persuasive one in shaping the notion of 
coherence in modern time. In his influential book Law's Empire, 
Dworkin argues that justification through legal reasoning can best be 
provided when the law is viewed as the organised and coherent voice 
of what he refers to as a 'community of principle' i.e., a community 
whose members accept that their fates are linked by virtue of the fact 
that their rights and responsibilities are governed by common
principles.28

Dworkin's accoimt of integrity in adjudication requires judges to 
attempt to view the legal system as a whole and coherence should be 
exhibited in interpreting the law.

Dworkin also argues that the application of legal rules should be 
impartial in the sense that similarly situated individuals should be 
treated similarly and the treatment of any given individual should not 
depend on the identity of the judge. Finally, according to him, legal 
rules should promote planning, stability, and predictability
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4. D ifferent Forms of Legal Reasoning

There are two main forms of legal reasoning; reasoning by analogy 
which is also called inductive reasoning and deductive reasoning, 
though judges seldom use these technical vocabularies in their 
decisions.

4.1 Legal Reasoning by Analogy

Analogical reasoning refers to noting similarities between cases and 
adapting them to fit new situations. Argument by analogy is common 
both to judicial decision and statutory interpretation. However, 
analogical reasoning is frequently used by judges and lawyers in 
arguing that previous decisions are or are not sufficiently similar to be 
relevant to the issue in question. *̂® In other words, analogical 
reasoning demands that similar cases should be treated equally.^' The 
important significance of analogical reasoning lies in the fact that it 
introduces a degree of stability and predictability in the interpretation 
of law. Analogical reasoning is usually used in the development of 
new law and in learned commentary about the law. Thus, it can also 
be used in legal reform.

The leading authority on analogical reasoning is Edward Levi, an 
American jurist who in his famous book, "An Introduction to Legal 
Reasoning'', described the process of analogical reasoning in the 
following way:

T h e b a sic  p a tte rn  of legal re a so n in g  is re a so n in g  b y  e x a rn p le . It is 

re a s o n in g  fro m  c a se  to c a se . It is a th re e -ste p  p ro c e s s  d e scrib e d  b y  

the d o c trin e  of p re c e d e n t in w h ich  a p ro p o sitio n  d e sc rip tiv e  of the 

first c a s e  is m a d e  in to  a  ru le  of law  an d  th en  a p p lie d  to  a  n e x t  s im ilar  

s itu a tio n . T h e  s te p s  a re  these: s im ila rity  is se e n  b e tw e e n  c a s e s ; n e x t  

the ru le  of la w  in h e re n t in the first c a se  is a rm o u n c e d ; th en  th e ru le  

o f la w  is m a d e  ap p lica b le  to the se co n d  c a se . T h e  fin d in g  of 

s im ila rity  o r  d iffe re n ce  is the k ey  step  in  th e leg al p ro c e s s . T he  

d e te rm in a tio n  of s im ila rity  o r  d iffe re n ce  is th e fu n ctio n  of e a ch  

ju d g e . L e g a l p ro c e s s  is n o t the a p p lica tio n  of k n o w n  ru les  to d iv e rse
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facts. B u t is a sy s te m  of ru les, w h ich  a re  d isc o v e re d  in  the p ro c e s s  of 

d e te rm in in g  s im ila rity  o r difference.''^

The main proposition of Levi's treatment of legal reasoning is that the 
determination of analogies is a crucial element in such reasoning. 
Legal reasoning is frequently concerned with whether the case 
presently before a court is relevant like other previously decided 
cases. Levi emphasizes that general principles typically do not play a 
decisive role in answering such questions. Analogy can guide the 
application of rules in such situations.

According to Raz, a court relies on analogy whenever it draws on 
similarities or dissimilarities between the present case and previous 
cases which are not binding precedents applying to the present case."’"’ 
According to him, analogical argument is a form of justification of 
new rules laid down by the courts iri the exercise of their law-making 
discretion.’'* The test of relevance of similarities is the vmderlying 
justification of the rule which forms the basis of analogy. Argiunent 
by analogy is essentially an argument to the effect that if a certain 
reason is good enough to justify one rule, then it is equally good to 
justify another which similarly follows from it.'̂ ’’ Analogical 
arguments establish coherence of purpose with certain parts of the 
law. However, according to Raz, it is often felt that analogical 
arguments are inconclusive because there are many incompatible 
analogies which can be drawn and the courts should choose them on 
the groimd of their inherent moral relevance. 6̂ According to him,

th ere  is n o  p o in t in  s a y in g  th at ju d g e s  a re  le g a lly  ob liged  to u se  
a n a lo g ica l a rg u m e n ts . T h e re  a re  n o leg ally  a g re e d  s ta n d a rd s  o n  h o w  
su ch  a rg u m e n ts  sh o u ld  be u sed  b ey o n d  the g e n e ra l a d v ic e  th at th ey  
sh o u ld  be u sed  to estab lish  h a rm o n y  of p u rp o s e  b e tw e e n  the  
p ro p o s e d  an d  estab lish ed  ru les  an d  th at th ey  sh o u ld  be a ssig n e d  the  
w e ig h t w h ich  it is m o ra lly  rig h t to g iv e  th em . A n a lo g ica l a rg u m e n ts  
a re  a n d  sh o u ld  be u sed  a c co rd in g  to th eir in h e re n t m o ra l re le v a n ce . 
T h e re  a re  n o  sp e c ia l legal req u ire m e n ts  c o n ce rn in g  th e ir  use.-’^
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Every legal system employs analogical reasoning in one form or 
another to justify judicial decisions. For instance, in civil law system, 
analogical reasoning is used as a tool to fill a gap in legislation or 
code. In civil or continental legal system, the basic concept of 
analogical reasoning derives from the fact that codes are enacted to 
supply guidance on any legal question in the area of law 
encompassed by the code but it is assumed that legislature inevitably 
leaves some gaps in a code. Analogical reasoning can be used as a tool 
to fill such a gap. Thus, it is mainly used as a tool of interpretation of a 
code.

Analogical reasoning is one of the fimdamental principles of common 
law. In the common law system, the most common form of analogical 
reasoning is the use of precedent by which court decisions are 
recognized as a valid source of law. In precedent, judges are required 
to decide the cases before them according to existing precedents in the 
domain. It means that when a previously decided case discovers a 
new rule, it governs similar cases to be decided. The legal basis of the 
precedent derives from the fact that it was decided on the basis of 
legal rules and standards, which in turn provides a justification of the 
application of a particular precedent. Precedent is thus a matter of 
applying prescribed legal rules and standards."^ As a result, 
conclusions drawn by inference from analogy by applying precedent 
are not causal but the similarities referred to in the legal argument 
support a normative inference about correct legal outcome.'*^ 
Precedent plays an important role in promoting certainty in the 
judicial process and predictability in law. In the words of Roscoe 
Pound:

T h e c h ie f c a u s e  o f the su cce ss  of. o u r  c o m m o n  la w  d o c trin e  of  
p re c e d e n t as  a  fo rm  of law  is th at it co m b in es c e r ta in ty  a n d  p o w e r  of  
g ro w th  as n o  o th e r  d o c trin e  h as b een  ab le to d o  so . C e r ta in ty  is 
in su re d  w ith in  re a so n a b le  lim its in th at c o u rt p ro c e e d s  by a n a lo g y  of  
ru le s  a n d  d o ctrin e s  in the trad itio n al sy s te m  a n d  d e v e lo p s  a  

p rin cip le  fo r th e  c a u s e  b efore  it a c c o rd in g  to k n o w n  tech n iq u es. 
G ro w th  is in su re d  in  th at the lim its of th e p rin cip le  a re  n o t fixed  

a u th o rita tiv e ly  o n ce  for all b u t a re  d isco v e re d  g ra d u a lly  by a p ro ce ss
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of in clu sio n  a n d  e x c lu s io n  as ca se s  arise  w h ich  b rin g  o u t its p ra c tic a l  
w o rk in g s  a n d  p ro v e  h o w  fa r  it m a y  be m a d e  to d o  ju stice  in  its 

a c tu a l operation.**^

Analogical reasoning, however, does not necessarily mean that such 
previous case needs to be precisely on the point with the case to be 
decided. In other words, analogical reasoning must satisfy the 
requirement of formal justice that like cases should be treated alike 
but it does not mean that two cases should be identical.^^ In the 
circumstance of like cases, the court rnust decide whether the previous 
case is sufficiently analogous for its rule to govern the new case to be 
decided. It may also happen that there is more than one case that 
arguably applies to the case at hand. In that circumstance, courts must 
determine which of the previous cases is most similar to the case to be 
decided.

In common law, analogical reasoning is mainly associated with the 
invocation of precedent, but courts operating vmder common law 
system can also invoke it in interpretation of statutes. For instance, a 
new statute or provision may be interpreted in the light of the statute 
that it replaces. Since legislative supremacy is basic principle of 
common law, the court can not draw conclusions which the 
legislature did not intend. Under the common law system, in 
interpreting law, a judge or commentator may draw analogies 
between the two pieces of legislation in order to derive similarity in 
outcome that the statutes seek or similarity in policy considerations 
underlying their adoption.

As far as use of analogical reasoning in interpretation of statutes is 
concerned tmder the common law system, in Raj's accoimt, it involves 
interpreting the purpose and rationale of existing legal rules. 
According to him, analogy is used in law-making to show harmony of 
purpose between the existing laws and a new one. It is also vised in 
interpretation of laws on the assumption that the law-makers 
intended to presume harmony of objective and their acts shovild be 
interpreted to preserve goals compatible with those of related rules.'*^

Many scholars have noted that analogies may be either formalistic or 
realistic. A formalist analogy is one based upon the similarities 
between the facts of the cited case and the facts of the case vmder
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consideration. On the other hand, a realist analogy is based upon the 
similarities between the values served by the rule of law from the 
cited case and the values that are at stake in the case at hand.^  ̂ In fact, 
realistic form of legal reasoning is closely related to the notion of legal 
realism. Legal realism, which is also called policy analysis, or practical 
reasoning, emerged from the British school of utilitarianism and the 
American philosophy of pragmatism. Legal realism is a method of 
legal reasoning that determines what the law is, not by invoking 
categorical legal principles, but rather by considering the law's 
probable consequences. It demands that law should be interpreted not 
by referring to text, but by inquiring into the underlying purposes of 
the law. The courts should not seek a literal definition of the terms of 
the law, but should rather seek to fulfil the values that the law is 
intended to serve."*®

The guiding principle of realistic reasoning has been expressed by 
Benjamin Cardozo, in the following way:

... when there are two existing rules of law that arguably apply by 
analogy to the present case, legal realists choose between them by 
determining which rule better achieves the underlying purposes of 
the law in the case. This is realistic analogical reasoning. But what if 
neither of the existing rules precisely serves the values that are at 
stake in the case under consideration? In these circumstances, it is 
necessary to construct a new rule of law, taking into account all of 
the values and interests that will be affected by the new rule. Legal 
realism is the identification, interpretation and creation of rules of 
law in light of the intended purposes, imderlying values and likely 
consequences of the law.^

The reasoning by analogy also closely resembles "inductive 
reasoning". In general, the process of inductive reasoning involves 
making a number of observations and then proceeding to formulate a 
principle which will be of general application.'^^ Inductive reasoning 
starts with observations of the facts and arrives at general conclusion. 
Thus, inductive reasoning is a process of reasoning by example. 
However, inductive reasoning cannot be conclusive. Inductive
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reasoning is not about proof, but it is purely about justification.'’  ̂The 
inductive reasoning fundamentally differs from the deductive form of 
reasoning. The difference between induction and deduction is 
primarily the difference between providing justification for and proof 
of an outcome. According to one author.

T h e d iffe re n ce  b e tw e e n  d e d u ctiv e  an d  in d u ctiv e  re a s o n in g  is th at 
d e d u c tiv e  re a so n in g  is a  c lo se d  sy s te m  o f re a so n in g , fro m  the  
g e n e ra l to the g e n e ra l o r  the p a rticu la r . In  an  in d u c tiv e  a rg u m e n t,  
the p re m ise s  o n ly  ten d  to s u p p o rt the c o n clu sio n s , b u t th e y  d o  n o t  
c o m p e l th e co n clu sio n . Ju d g e s  a re  in v o lv e d  in  a  ty p e  o f in d u ctiv e  
re a s o n in g  ca lle d  re a so n in g  b y  a n a lo g y . T h is is a p ro c e s s  o f re a so n in g  
b y  c o m p a rin g  exam ples.^^

Thus, induction is closely related to analogical reasoning because both 
rely on the use and interpretation of prior experience. In inductive 
reasoning, lawyers and judges find a general proposition of law 
through surveying of relevant statutes and case laws.

4.2 Deductive Reasoning

In deductive reasoning, logical conclusion is drawn from major 
premise and minor premise. The process of deductive reasoning 
involves stating one or more propositions and then conclusion is 
reached by applying established principles of logic.™ Deductive 
reasoning is only applicable once a clear major premise has been 
established.'^^ According to a learned commentator, deductive 
reasoning is of limited use in legal reasoning because this form of 
reasoning leaves no space for examining the truth or otherwise of the 
premises.-'’̂  Deduchve arguments only hold true of factual 
propositions, not of norms.'’̂  As any mode of evaluative argimient in 
deductive reasoning must involve, depend on, or presuppose, some 
ultimate premises which are not themselves provable, demonstrable 
or confirmable in terms of further or ulterior reasons."^ According to
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Dworkin, the deductive method is suitable in a legal system that 
follows strict, formal, rules for the solution of conflicts between rules. 
Thus, deductive legal reasoning establishes a formal logic through a 
process of identification or adoption of basic premises from which 
determinate legal conclusions can be deduced. However, even a pure 
deductive reasoning can provide justification of a judicial decision 
sometimes if the major premise is an established rule of legal system, 
the minor premise consists of proven facts, and then conclusion 
arrived must be true and can be normatively justified.

5. M acCorm ick's 'Consequence-based Reasoning'

Professor MacCormick in his influential book titled Legal Reasoning 
and Legal Theory gives a theory of reasoning which is called 
'consequence based reasoning'- which is largely concerned with the 
justification of rules in law. MacCormic argues for consequence based 
reasoning as the preferred form of legal reasoning. In essence, 
MacCormic presents an argument in favour of the view that purely 
deductive reasoning is possible in justification of a judicial decision. 
MacCormic contends that in cases where deductive reasoning can not 
justify judicial decisions, courts may apply non-deductive arguments 
based on the ideas of consistency, coherence and consequences in 
fashioning a rule or principle of law to resolve the case. He suggests 
that judges may look, or should look, to the policies underlying the 
outcome of the precedent and the case under consideration. 
MacCormic contends that two factors in particular may be considered 
by a judge when justifying his decision. TTie first is the extent to which 
a proposed decision will cohere with existing principles and 
authorities: the greater the inconsistency with the existing legal 
framework that will result from a proposed decision, the less likely it 
is to be adopted. The second concenis the broader consequences of the 
decision for potential litigants, the legal system and indeed the role of 
law in society. Here the main issue is whether the consequences 
should be acceptable in terms of justice or common sense.^^

MacCormic's account for 'consequence' based reasoning is a kind of 
practical reasoning, which is the application by individuals of their 
reason to decide in situations of choice. MacCormic contends that.
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within the limits set by the requirements of formal justice, consistency 
and coherence, legal reasoning is essentially consequentialist. 
MacCormic identifies consequences of three types: first, there are 
considerations of corrective justice-'for every wrong there ought to be 
a remedy'. Second, there are considerations of 'common sense'- a 
judicial expression which denotes the perceptions of community 
moral standards. Third, there are considerations of public policy. 
According to him, "Consequence-based reasoning is a common 
feature of judicial decision-making, often appearing in the guise of 
'policy consideration.' Policy consideration typically concerns the 
expected effects of legal rules. Thus, consequence based reasoning 
should be desirable in terms of corrective justice, commimity morality 
and public policy.

The 'consequence based reasoning' propounded by MacCormic is 
normative one and necessity of such reasoning arises when deductive 
justification is not possible. The consequence based reasoning, 
however, should be consistent and coherent with the rest of the legal 
system and existing principles.

6. Legal Reasoning in 'Hard Cases'

Before embarking on analysis on reasoning in hard cases, we should 
highlight the distinction between 'easy case' and 'hard case.' 
Generally, in 'easy case', the decision follows from a legal rule, a 
description of the facts of the case and other legal norms. In the 'hard' 
cases, formal rules of law can not help to reach a correct decision. In 
hard cases, judges often exercise discretion in reaching decision and 
legal reasoning in hard cases is inextricably linked with the 
underlying philosophy of judicial discretion. In reaching decision in 
hard cases, judges may refer to common sense, the supposed view of a 
reasonable man or they may refer to notions of justice and fairness.'’* 
Coherence also plays an important part in the legal justification of a 
judicial decision in a hard case.^  ̂ In generally, in the hard case 
scenario, where no applicable precedent exists, judges resort to 
principles to develop new rules. According to Rolf Sartorius, in a hard
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case, all substantive reasons for a legal decision are supplied by legal 
principles or by extra-legal principles from them.'’°

H. L. Hart expounds theories of 'easy case' and 'hard case' for the first 
time and distinction between them are relevant to his proposition of 
judicial discretion. According to Hart, in easy cases like in routine 
cases of legal rules, judges do not exercise discretion. In that type of 
case, the rule is applied as a matter of routine, as a deducHve 
syllogism leading to a unique rule.<̂ ' On the other hand, in hard cases 
e.g., in case of indeterminacy, inconsistency, or ambiguity in law, 
judges can decide such cases only by adding determinate content to 
the law and by engaging in "creative judicial activity". According to 
him, in case of 'hard cases', judge exercises discretion in proper sense 
in applying his legal reasoning.

One of the convincing theories on legal reasoning in 'hard cases' has 
been propounded by John Bell. According to him, the judges make 
value choices in hard cases and in doing so they give political 
direction to society. In justifying the choices they make, judges often 
have to recourse to policy arguments. Such poHcy arguments propose 
a strategy for resolving similar disputes in the future.^^ defines 
policy argiunents as "substantive justification to which judges appeal 
when the standards and rules of the legal system do not provide a 
clear resolution of dispute."*3 Such substantive justifications can be 
both ethical and non-ethical. Ethical reasons justify a result by 
showing that it will conform to some ethical standard, such as, 
fairness. Non-ethical reasons justify a decision by showing that it 
advances some accepted goal, such as greater wealth for the 
community or a better environment. However, he contends that 
policy argtunents do not have to be used in every case, which comes 
before a judge. They are confined to 'hard cases', where there is no 
settled answer. He characterises judicial discretion as 'judicial 
creativity' which can be given any of the three senses. Firstly, all 
interpretation and rule-definition is 'creative' in the sense that the
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judge has to state something, which has not been expressed before. 
Secondly, 'creativity' may be defined as making a choice of the values 
to be applied where there is no consensus on what is the appropriate 
standard for the situation in question. In a third, more restricted 
sense, 'creativity' may apply to situations in which the judge simply 
gives effect to his personal views where there is no settled legal 
answer to the question before him.<  ̂ Bell gives emphasis on second 
sense of judicial discretion in the form of creativity and considers it as 
the most appropriate circumstances in which judicial discretion can be 
exercised. "̂-^

He continues: "Policy arguments do not have to be used in every case 
which comes before a judge. They are confined to 'hard cases', those 
where the settled legal standards do not provide a clear a n s w e r . I n  
the decisions reached in 'hard cases', the reasons given by the judges 
reflect not only his own perception of the job he performs in society, 
but also what is expected of him by his audience. In formulating 
justification of his reasoning, the judge approaches his task in the light 
of his social function.^^

Dworkin proposed theory of adjudication for 'hard cases', which is 
mainly based on analogical reasoning. According to him, judges are 
obliged to solve all legal cases on the basis of a total analogy of all the 
existing statutory and common law rules. Such a total analogy is 
necessary to yield the best theory of political morality which best 
justifies all existing statvitory and common law rtiles and which 
entails a legally binding correct solutions to all 'hard cases'.^  
However, Dworkin makes a distinction between arguments of 
principle and arguments of policy in relation to hard cases. Dworkin 
suggests that judges do not decide cases on the basis of policy in the 
sense of giving effect to particular social or economic goals and such 
policy in this sense must be left to the legislature. Rather judges 
decide cases on the basis of principle in that they seek to give effect to 
rights that protect interests of individuals.^^
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Dworkin asserts that his distinction between principles and policies 
affords a description of how judges decide cases and gives a 
normative accovint of how they should decide cases. He puts forwards 
his arguments against judicial reliance on policy on two premises; first 
that judges are not responsible to the electorate and therefore, should 
not make law; and second, because judicial decisions have retroactive 
effect it is imfair to the losing party to base a decision on newly made 
law. Dworkin argues in favour of 'principle' as a guiding force in 
'hard cases' on the ground of consistency in judicial reasoning. 
According to him, judges are expected to decide with "articulate 
consistency." They are supposed to decide like cases alike and to base 
particular decision on reasons they would be willing to apply to other 
cases that the reasons cover. In Dworkin's view, decisions based on 
policy may not require such consistency.

7. Conclusion

Legal reasoning is frequently fotmd in the interpretation and 
application of law or legal norm in a particular case. An acceptable 
form of legal reasoning must fulfil the requirements of both formal 
legal rules and moral considerations. The legal reasoning must also be 
persuasive, consistent and coherent to make a decision rationally 
constructed and integrated. The integrity of legal principles is central 
to coherent set of legal reasoning.

Amongst the various forms of legal reasoning, argument by analogy 
is most commonly used one which is applied in both judicial decision 
and statutory interpretation. Analogy plays a great role in legal 
reasoning to make the decision coherent and consistent. In this way, 
analogical reasoning promotes legal certainty and predictability in 
judicial decisions. The process of analogical reasoning involves 
determination of likeness between the previous case and the case in 
hand and determination of ratio decidendi of the previous case and its 
application to the case in hand. On the other hand, deductive 
reasoning is relevant only in the case of clearly established statutory 
rules or case law, rules and principles. Analogical reasoning, however, 
can not solve the problem of indeterminacy of law that give rise to 
'hard cases.' Legal reasoning in 'hard cases' involves weighing of 
extra-legal principles and public policy considerations. Legal 
reasoning in 'hard cases' involves the creation of new norms which 
are necessary to fill vip the gaps in law which can occur due to 
vagueness or ambiguity of the statute or established legal norms.

18 Dr. Abdullah Al Fanique




