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A bstract: Gender based power imbalance exists in h im an  civilization from  a 
time immemorial. Women in an advanced country like Australia are also not 
liberated from  such kind o f prejudice. Imbalance o f power between male and 
fem ale may escalates because o f the existence o f  fam ily violence characterized 
by a process o f male dominance and control. The objective o f  this article is to 
accentuate how the existence o f fam ily violence in Australian society 
magnifies their already existent gender based power imbalance and make 
mediation ineffective as a tool fo r  resolving fam ily disputes involving fam ily  
violence. It will also suggest some measures to screen out disputes involving 
fam ily violence and to deal with such fam ily violence cases when effective 
screen out is not possible. Finally, some recommendations have been provided 
to address this fam ily violence issue by taking measures ranging from  short 
to long term solutions luith an ultimate goal o f women's empowerment in the 
society.

Introduction:

Australia, a country with a history of using non-litigatious alternative 
forms of dispute settlement from a time immemorial,^ has formally 
recognized the use of Alternative^ Dispute^ Resolution^ (ADR)^ from

A lternative forms of dispute resolution system , com plem enting the formal 
adjudicative system , is found to be practiced in Australia from  a time that might 
dates back as m uch as 40 thousand to 100 thousand years. See m ore detail in 
Spancer, D., and Altobelli, T., Dispute Resolution in Australia: Cases, Commentnry 
nnct Materials, Law book Co., Pyrm ont, NSW , 2005, p. 2.

ADR processes are 'alternative' to formal adjudicative trial in tw o im portant 
aspects. Firstly, people enter into formal trial with a w in-lose strategy, w hereas 
the objective of different ADR techniques is to attain m ore consensual solutions 
to a problem with a w in-w in strategy. Secondly, in form al court trial, parties 
assign third parties- law yers and judges- to control the process and outcom e of 
the dispute. Respective law yers advocate on behalf of the parties and judge 
makes a binding decision to the dispute for the parties. But, parties can exert 
m ore control about the process and outcom e of their dispute resolution process 
by getting recourse to various ADR processes. See m ore detail in Stintzing, H., 
Mediation -  A Necessan/ Element in Family Dispute Resolution?, Peter Lang, Berlin, 
1994, p. 37.

Dispute arises w hen acts or events m ade by one person are injurious to another 
person and in detrim ent to his rights^ persons sustained injury claim som e



its first constitutional journey^ started more than a century ago. Over 
more than ten decades' experiments have been made with various 
alternative forms, such as ombudsman, tribunals, arbitration, 
mediation, counseling etc. Although, the major impetus on the use of 
ADR has started only over the last 30 years,^ it has been claimed that 
one major breakthrough attained in the use of ADR in Australia v̂ âs 
initiated after the passage of the Family Lav̂  ̂ Act 1975 
(Commonvi^ealth) that for the first time uses the option of 'mediation' 
in resolving disputes.® Mediation, after its initiation in 1975, has 
spurred great enthusiasm among people, as it provides the ultimate 
control of making any decision on the hands of the parties concerned.'’ 
It also fascinated the policy makers by offering an apparently cheaper 
and quicker means of resolving disputes complementing the formal 
adjudicative system. Practitioners and policy makers sometimes shov̂ ^

rem edy from the injurer and the person causing injury deny to honor such claim. 
See for m ore detail ibid, p. 39.

A dispute is resolved if both the parties to a dispute consider its solution as 
acceptable. Since in ADR parties participate directly in the decision making 
process and m ake m ore consensual decision, it is m ore oriented to resolve a 
dispute than the form al adversarial system  w here parties enter with a win-lose 
strategy and the third party binding decision m ade by a judge is m ore intended  
to settle the dispute than to resolve it. It is m ore likely that decision m ade under 
adversarial system  will not resolve the dispute, for the loosing p arty  m ay have 
som e reservation about the decree m ade. See for m ore detail ibid, p. 41.

5 ADR refers to processes, other than judicial determ ination, in w hich an impartial 
person assists those in a dispute to resolve the issues betw een them . ADR is 
com m only used as an abbreviation for alternative dispute resolution, but can also 
be used to m ean assisted or appropriate dispute resolution. Some also use the 
term  ADR to include approaches that enable parties to prevent or m anage their 
ow n disputes w ithout outside assistance. See also PDR, (N A D RA C's brochure: 
W hat is ADR?); NAD RAC, Term inology: A Discussion Paper, 2002, at p. 29.

 ̂ A ccording to section 51 of the Constitution of Com m onw ealth of Australia, "The  
Parliam ent shall, subject to the Constitution, have pow er to m ake law s for peace, 
order, and good governm ent of the Com m onw ealth w ith respect to:- (xxxv.) 
Conciliation and arbitration for the prevention and settlem ent of industrial 
disputes beyond the limits of any state", cited in supra note 1.

7 Ibid., p.5.

8 Ibid.

 ̂ A ccording to the National Alternative Dispute Resolution A dvisory Council 
(N AD RAC), "M ediation is a process in which the parties to a dispute, with the 
assistance of a dispute resolution practitioner (the m ediator), identify the 
disputed issues, develop options, consider alternatives and endeavour to reach  
an agreem en t.... M ediation m ay be undertaken voluntarily, under a court order, 
o r subject to an existing contractual agreem ent." Supra note 5, p. 34.
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a great concern and enthusiasm to solve family disputes through 
mediation.10 They advocate for tising mediation to get advantage of 
time and cost^  ̂ savings that can be achieved through mediation. 
Another important reason that the proponents of mediation in family 
dispute present is their desire to rescue and keep intact family 
bondage in Australian societyi^. According to them, mediation can be 
a more suitable dispute resolution method where a family is involved, 
for mediation facilitates consensual decision by reducing hostility and 
antagonism between the participants through successful negotiation 
under a win-win strategy. But, in case of formal court trial the discord 
between the parties increases as it follows a win-lose strategy. Family 
Law Act 1975 (Cth.) also sets principle to protect the intact family tie 
by advising any court exercising its jurisdiction tmder this Act, to 
consider 'the need to preserve and protect the institution o f marriage as the 
union o f  a man and a woman to the exclusion o f  all others voluntarily 
entered into life'J^ As time passes and as mediation has been practiced 
to settle disputes with diversified natures, several controversies have 
emerged regarding the validity of the claim as to the relative benefits 
of mediation over adversarial system, in resolving disputes. Some of 
these issues still remain as an open concern to be dealt with by the 
scholars and policy-makers in Australia. But the objective of this 
paper is confined only to the critical issue of power imbalance caused 
by family violence and its impact on successful mediation.

Mediation is a process where two parties sit together to achieve a 
mutually acceptable consensual solution to a dispute.^^ To make such
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10 The A lternative Dispute Resolution Conference held in O ctober 1990 defined  
m ediation as "an  em pow ering voluntary process which involves the intervention  
of a trained, im partial and neutral third party or parties, w ho have no 
authoritative decision making pow er. The m ediator assists the disputing parties
to reach their ow n m utually acceptable settlem ent...... the m ediator system atically
breaks dow n the dispute into m anageable issues to help the parties generate  
options and consider alternatives. The disputants are seen to take responsibility  
through actively participating" (in the mediation process). Cited in Stintzing, H., 
Mediation -  A Necessary Element in Family Dispute Resolution?; Peter Lang, Berlin, 
1994, p. 46.

A ster H., "Sw im m ing against the tide: keeping violent m en out of m ediation", in 
Julie Stubbs Women, male violence and the law, (ed.). Federation Press, Sydney, 
1994, p. 154.

Ibid, p. 163.

Section 43(a) of the Fam ily Law  Act 1975 (Cth.).

A ccording to N AD RAC, m ediator is a person w ho "h as no advisory or 
determ inative role in regard to the content of the dispute or the outcom e of its



consensual decision imder the assistance of a neutral mediator who 
can not directly influence such decision, parties should have fairly 
equal bargaining power to ensure their respective rights from others. 
So, the problem arises when mediation is applied to a family dispute 
even when there is existence of a wide power imbalance that makes 
successful mediation impossible. Before going to discuss about such 
problem, we should first consider something about 'power', its 
relevance with mediation, and how a mediator can address the issue 
of power imbalance between the parties to mediation.

What power is all about:

To imderstand the issue of power imbalance between sexes and its 
implication on family mediation, first of all we should define the term 
'poioer'. Power itself is a very complex issue to operationalize, for an 
individual it is not a constant phenomenon rather changes depending 
on whom a person is dealing with and also on the basis of time, place, 
and circumstance where that particular person s t a n d s ^ ^ .  For example, 
to cite Professor Astor on explaining how power of the same person 
with relation to different other individuals might differ, "a Supreme 
Court judge is powerful in relation to those in the courtroom but 
much less powerful when in conflict with his teenage daughter."’  ̂
Likewise, the power of a company secretary, who is more robust than 
his subordinate staff in the office, may change towards that 
subordinate staff when both of them join a local dance party and the 
company secretary who is a novice dancer seeks for some practical 
tips from his subordinate. In the office, the company secretary can 
dictate his subordinate about how to draft a letter or report, while in 
the dance party the subordinate can instruct the secretary about how 
to make movement of his arms to adopt a specific technique of 
dancing. So, the power may change or even shift depending on the 
circumstances, even when all other positional identities between the 
individuals remain same.
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resolution, but m ay advise on or determine the process of m ediation whereby  
resolution is attem pted". See for m ore detail in supra note 5, p. 34.

N eum ann, D., "H ow  mediation can effectively address the m ale-fem ale pow er 
imbalance in divorce", (1992) 9(3) Mediation Quarterly, at pp. 230-31.

A stor, H., "Som e contem porary theories of pow er in mediation; a prim er for the 
puzzled practitioner", (2005) 16(1) Australian Dispute Resolution journal, at p. 32.



From the above discussion we can understand that power is the 
abihty of one person to influence other to get what one luantsJ^ John 
Haynes, one of the most prominent mediators in the United States, 
has given a very brief but worthy list of factors on which one party 
may have a control or access to influence the will of the other. 
According to Haynes, power can be defined as the "control o f or access 
to emotional, economic and physical resources desired by the other party. 
One traditional belief may be that, power is always negative and 
coercive;!"^ that is to say, it is used to dominate others' will with a 
threat to do harm otherwise. However, scholars have identified three 
different avenues of exerting power on others namely, reward, 
punishment and persuasion.^^ It is the function of a negotiator to 
determine, depending on specific circumstances, about how to use 
these different avenues to impose power on the counterpart so as to 
attain the best outcome from a negotiation.^!

Different intellectuals have defined power on various ways while 
mentioning about how it arises and how it can be used etc. One 
influential listing about the sources of power related to mediation has 
been given by Mayer. In his article. The Dynamics o f power in Mediation 
and Negotiation he has identified ten different sources of power to an 
individual negotiator.^^ These includes form al power vested to a 
position; expert/information power generated through the access to 
information or having expertise in some area related to the dispute; 
associational power generated when people as a group have some 
power and one person get associated with that group; resource poiver
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‘7 Parenti, M.J., Power and the Powerless. St M artin's Press, N ew  York, 1978, p. 4;
cited in N eum ann, D., "H ow  m ediation can effectively address the male-female 
pow er imbalance in divorce", (1992) 9(3) Mediation Quarterly, at p. 229.

'8 H aynes, ]., Pmuer Balancing, in Folberg J. and A. M itro (eds.) Divorce Mediation:
Theory and Practice, Guilford Press, New York, 1988, p. 278; cited in N eum ann, D., 
"H ow  m ediation can effectively address the m ale-fem ale pow er imbalance in 
divorce" (1992) 9(3) Mediation Quarterly, at p. 229.

See above, note 16, p. 32.

20 M ayer, B. "The dynamics of pow er in mediation and negotiation", (1987) 16 
Mediation Quarterly, at p. 78.

21 Ibid.

^  Ibid, p. 78. In one of his later w orks. The Dynamics o f Conflict Resolution: A
Practitioners Guide (Jossey Bass, 2000), pp. 50-70, as cited in supra note 5, at p. 33, 
M ayer has identified legal prerogative, perception of pow er and definitional 
pow er as three m ore forms of pow er that exist in negotiation. See also Spencer, 
David. Dispute Resolution in Australia: Cases, Commentary and Materials.



generated from the cor\trol over resources while those resources need 
not to be the controller's own; procedural power to control the 
mechanism or procedure through which a decision can be made; 
sanction poiuer or the power to deter one party to enjoy some benefit; 
nuisance power to create some problem to other while enjoying some 
benefit, although not able to deter from enjoying such benefit all 
together; habitual poiuer arises when one person has something in his 
possession and try to maintain the status quo;'^ moral power arises from 
the belief that the negotiator is right in her p o s i t i o n ;^ ^  and personal 
pozver arises out of a variety of personal characteristics such as self- 
assurance, determination and endurance etc.

Power imbalance and its relevance to family mediation:

Family mediation is sometimes rejected by some feminists as a 
standard tool for ensuring equitable justice for women on the ground 
that male and female have power imbalance in the society and a 
mediator as a neutral person, without having any decisive power, can 
not ensure equitable justice for women. They are skeptical about equity 
in mediation, for men are considered to be rational, while women are 
considered to be emotional.^'’ Men are usually authoritative and 
dominating, while women are passive and svibmissive.^* When men 
and women interact between themselves, men are foi.md to intermpt 
more frequently than women and speak for a longer p e r i o d a g a i n  
men usually have access to more economic resources and information 
over their female coimterpart. Since existence of significant power 
imbalance may catvse hindrance to effective mediation, the question 
emanates that whether a mediator has any role to play in minimizing 
such gender based power imbalance through mediation.
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^  The other party is just trying to change that status quo but the party having in 
possession m ay feel som e pow er because maintaining a status quo by one person  
is easier than to m ake any change in that status quo by others.

2“! The prem ise of such belief of being right can vary. It m ay be a religious belief or a
decree by a court.

^  Payton, "Releasing excellence: Erasing gender zoning from  the legal m ind",
(1985) 18 Ind. L. Rev. at p. 633; sited in infra 25, at p. 3.

26 Graver, C.B., "The im pact of gender on clinical negotiating achcievem ent" (1990)
6 Ohio State Journal on Dispute Resolution at p. 3.

"Special Project, Gender, Legal Education, and the Legal Profession: An 
Em pirical Study of Stanford Law  Students and G rad u ate", (1988) 40  Stan. L  Rev. 
at p. 1227; cited in Graver, G.B., "The im pact of gender on clinical negotiating  
achievem ent", (1990) 6 Ohio State Journal on Dispute Resolution, at p. 3.



M inim izing power imbalance in mediation by mediator;

One important point we have to bear in mind is that neutrality of a 
mediator does not mean that he is powerless. As pointed out by 
Stintzing, "it is important principle of our legal system to provide 
protection for the w eak... Therefore, it can be accepted as the State's 
duty to ensure that the principle of protecting the weak is 
safeguarded in alternative dispute resolution methods; this should not 
be seen as undue influence by the state but as the provision of the 
appropriate framework for successful negotiations." Though he didn't 
clarify the term ‘weak', as identified by Astor, women are usually 
those who constitute the weaker part of the society. So, a mediator can 
in many ways try to minimize this male-female power imbalance 
during mediation. If we compare the position of a mediator in a 
mediation session with the sources of power defined by Mayer, as 
discussed earlier, one very important power that a mediator possess is 
the procedural power, as both the parties to mediation voluntarily 
accepted him as a mediator and entrusted with him the duty to 
conduct mediation. According to Neumann, a mediator can use 
his/her procedural power in nine different ways during a mediation 
session.28 These are:^^

2. Creating the ground rides
2. Choosing the topic
3. Deciding loho may speak (first)
4. Controlling the length o f time each person may speak
5. Allowing and timing a person's response
6. Determining which spouse may present a proposal to the other and
7. Presenting an interpretation o f what the spouse said
8. Ending the discussion and
9. Writing down the statement.

Analysis of a practical example given by Neiunann from her own 
experience can show how a mediator can use such procedural power to 
minimize the power imbalance between parties during mediation. To 
quote in Neumann's own words:

During a mediation session with Greg & Judy, I began by providing
background information concerning alimony. I then asked, "How do
you each feel about paying or receiving alimony?" Greg quickly
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28 See for details, on supra note 20, at p. 81. 

See above, note 15, at p. 232.



replied, "I won't pay it." I referred his statement to "you prefer not 
to make alimony payments?" He nodded his head vigorously. I 
turned to Judy, to respond to my inquiring expression by 
responding, "Well, what can I say? You heard him say that he won't 
pay alimony." I explained that Greg has stated his preference in 
response to my question, and then said, "What is your preference?" 
Judy then said "Well may be I do want support from Greg."

The example itself supports the arguments that men are usually 
intrepid enough to express their position, to take floor first and 
women are hesitant even when expressing their rights. At the same 
time, it has also put some light on how a mediator can help to 
empower the women during mediation. First of all, the mediator 
provided background information on alimony which is helpful to 
reduce the effect of power imbalance that might arise due to a lack of 
information to one party comparing to other. The mediator can also 
provide the parties with information about their legal prerogative and 
can enhance their moral power as well. Moreover, while Judy takes the 
comment of Greg that he will not pay alimony as granted, the 
mediator using her procedural power to interpret has explained Greg's 
comment just as a response to her question. By this, the mediator 
indirectly reduced Greg's personal power that evolved out of her 
determination and endurance. Although initially Judy was silent and 
Greg took the floor to express his opinion, the mediator induced Judy 
to give comment. This improves Judy's perception of power that she 
also has a right to say something that Greg has to consider. Lastly, by 
asking Judy directly about her preference on alimony, the mediator 
actually provoked Judy to use her nuisance power that Greg might not 
enjoy all his wealth without giving the due share of alimony to Judy.

So, it is argued that a mediator can in many ways minimize the power 
imbalance between parties. They can use visual materials to make 
parties understand about some technical issue or seek help from 
professionals-^® such as accountants, psychologists, and physicians etc. 
to strengthen the argiunent of a less empowered party who is rather 
hesitant to place their arguments. Since relative power of two 
individuals can change depending on circumstances, there is no 
reason to think that the power imbalance that exists at the beginning 
of mediation persists all over the process of mediation. A mediator 
can use various available techniques to change the situation in favor

1 8 0  ]amila Ahmed Choivdhury

30 Ibid, p. 232.



of a disadvantaged party and try to ensure an equitable solution for 
all.

Lim itation of power balancing in mediation:

Despite all efforts by mediators, it may not be possible for a neutral 
mediator to balance all the power imbalances that exists between the 
parties. Although a mediator can try to give relevant information to a 
party and induce a party to make his/her claim, a mediator can not 
make any opinion in favor of any party or insist any party to settle for 
a specific term.^i So, although a mediator can foresee an inequitable 
solution, he has nothing to do but to wait for the parties themselves to 
make the proposal and just help him to do so by using various 
strategies as mentioned above or otherwise. So, although it is 
sometimes argued by the scholars that existence of power imbalance 
between male and female can be addressed by the mediators during 
mediation s e s s i o n - ’  ̂ to attain a reasonably fair solution and so, 
mediation can be held even when some power imbalance exists 
between the male and female participants, these arguments face 
strong challenge when power imbalance exists by such a significant 
degree that effective mediation becomes impossible. This type of 
insoluble power imbalance might arise in the mediation of family 
disputes involving family violence.

M ediation of fam ily disputes involving fam ily violence and the 
issue of power imbalance in mediation:

Family violence may takes different forms, such as, physical assault to 
cause physical injury, mental torture through forced social isolation or 
through threat to make physical assault, economic deprivation by 
providing poor maintenance or not giving access to use matrimonial 
property etc.-''̂  In Australia, the Family Laiu Act 1975 defines family 
violence'*^ as, "conduct; whether actual or threatened, by a person 
towards, or towards the property of, a member of the person's family 
that causes that or any other member of the person's family to fear for.
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See above, note 20, at p. 83.

See above, note 4, at p. 228. See also, Davis, A. M., and Salem, R. A ., "Dealing  
w ith pow er im balances in the m ediation of interpersonal d isputes" (1984) 6 
Mediation Quarterly, at p. 18.

A stor, H ., "Violence and family mediation: Policy" (1994) 8(1) Australian Journal 
o f Famili/ Law, a t p. 4.

Section 60D  of the Fam ily Law  Act 1975 (Cth),



or be apprehensive about, his or her personal well being or safety". 
While examining violence on recently separated people, Grania 
Sheehan and Bruce Smith defined violence as, occurrence, attempt or 
threat to cause physical or sexual violence those are considered as 
offences under the criminal law. Their study shows that violence 
might not always cause a severe physical injury. For example, 65% 
women reported family violence when the above mentioned 
definition of violence was used. But, family violence was reported by 
only 14% of the respondent women, when it was defined as actions 
those cause injury requiring medical treatments^. So, instead of family 
violence, this type of action by the perpetrators can be termed as 
domestic assault. But, one more problem appears when we see that 
many of the victims are assaulted or harassed by their ex-partner even 
after separation or divorce. So, an even better term can be 'spouse 
assault', although this spouse can be. an ex-spouse as well. However, 
for our discussion here, we should rather stick on the term 'family 
violence'- a term which is mostly used in Australian literatures to 
discuss about this issue.

Scholars dealing with family violence, pose stout opposition to 
mediate family disputes involving family violence because of the 
strong power imbalance between the perpetrator (usually husbands) 
and its target (usually wives). In case of persistent family violence, 
this power imbalance may be so high that effective mediation 
becomes impossible.^ Family violence impairs the target of violence's 
capacity to mediate, for most of the cases^  ̂ the objective of a 
perpetrator, in case of family violence, is to achieve control over the 
target by physical assault or threat to do so etc. So, when a perpetrator 
becomes successful to establish such control over his target, it is 
hardly possible for such target to come out of such control and make a
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35 Sheehan, G., and Smith, B., "Spousal violence and post-separation financial 
outcom es" (2000) 14 Australian Journal o f Family Law, at p. 109; cited in A stor H., 
Dispute Resolution in Australia, ed., 2000, p. 351.

3* Astor, H ., "Sw im m ing against the tide: keeping violent m en out of m ediation"' in 
Stubbs Julie (ed.), above note 11, p. 150.

37 A ccording to Michael Johnson, violence caused by m ale to gain  control over their 
partners can  be term ed as 'Patriarchal Terrorism' and is different from  the 
'Common Couple Violence', w hich is relatively infrequent and of a non-escalating  
nature. Johnson, M., "Patriarchal terrorism  and com m on couple violence: Two 
form s of violence against w om en", (1995) 57  Journal o f Marriage and o f the Family, 
at p. 283; cited in A stor, H., Dispute Resolution in Australia, 2"^ ed., 2000, p. 350.



successful negotiation with the perpetrator, based on her perceived 
rights and expectations over such perpetrator, during mediation.38 
The problem escalates when persistent assault on targets permanently 
degrades their demands and expectations up to a level that will not 
antagonize the perpetrator to initiate another assault. When the 
victims habitually modifies their behavior, she is also unlikely to 
make any challenge to the proposal made by the perpetrator during 
the mediation session,^’ for she has already given up to raise her 
demands and degraded her demand up to a level that is offered by 
the perpetrator.

Another argviment used for not using mediation to resolve family 
disputes involving family violence is that mediation requires a 
minimum level of consensuality, respect and trust between the parties 
to make them able to reach a mutually beneficial agreement. But, in 
case of couples involving family violence, the presence of such kind of 
relationship is imusual. A batterer husband always tries to establish 
and continue his control over the target and so, always tries to be in a 
more advantageous position, denying the rights of his target. So, if a 
couple who has history of severe family violence comes to mediation, 
there may be two possible consequences. Either there will be a highly 
inequitable settlement, favoring the perpetrator,'*'’ or the mediation 
will be unsuccessful if in any case, the assaulted woman, who is used 
to act as subservient to the perpetrator, denies to do so. Another 
significant criticism against the use of mediation in family disputes 
involving family violence is its gradual attempt to decriminalize the 
violent actions those occur inside the home.^  ̂ As will be discussed 
little later, in Australian society family violence is widely treated as 
private matter. For this reason, activists who are working against such 
violence had to make a long rigorous effort to take such violence in 
political agenda and, to make policy makers to promulgate laws 
against such violent actions. So, increased decriminalization of family 
violence by settling family disputes involving family violence through
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38 A stor, above note 37  at p. 351.

39 K aganas, F., and Piper, C., "D om estic violence and divorce m ediation", (1994) 16
Journal o f Social Welfare and Famihj Lazo, at p. 272.

‘<0 See above, note 35, p, 151.

■*' See above, note 32, p. 24.



mediation can pave a way to lose the hard battle of criminalizing 
family violence already won>^

Fam ily violence in Australia- a need for concern:

In Australia, there is a great concern about family dispute mediation 
in presence of family violence, for research data shows the existence 
of family violence by a considerable degree in Australian society.‘*3 So, 
if the increasing trend of referring family dispute to mediation 
persists, there is a wide possibility that family disputes involving 
family violence will also be dealt with mediation and so, assaulted 
women having great power imbalance will not get justice due to the 
ineffective mediation they attend. Statistical data for a period from 
1968 to 1986 shows that 43% of homicides in New South Wales (NSW) 
were committed within the family'*'*. Women Safety Survey- the largest 
empirical study in Australia to reveal violence against women- 
identified that in a period of 12 months prior to this survey, 247,700 
women in Australia experienced violence, amongst which 180,400 
women or around 73% experienced violence from their current or ex- 
s p o u s e s . '* ^  Family violence is even a greater concern during the period 
of mediation, for women go to family mediation during the time of 
their separation and separation is a time when family violence tends 
to escalate.^® In Axistralia, nearly half of the women who were killed 
by their spouses were either separated or in the process of their 
separation, at the time of their killing.'*^ Through family violence a 
perpetrator usually tries to establish and continue his control over the 
target. But, making separation to get divorce is a sign from the part of 
the target to break up and come out of such control. So, perpetrators 
become more desperate and even more violent during the days of 
separation to reestablish or perpetuate their control.'*® Another 
important motive for a perpetrator behind the escalation of violence
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■>2 Astor, above note 37, p. 353.

■*3 Astor, H., "The w eigh of silence: talking about violence in family m ediation", in
Public and private: feminist legal debates, Thornotn M argaret (ed.), 1995, Melbourne, at 
p. 178.

** See above note 35, p. 156.

^  See above note 41, p. 350.

See above note 35, at p. 151.

W allace, A., Homicide: the Social Reality (1986); cited in above note 24, p. 157.

“*8 See above not 38, p. 267.



during the days o f  separation may be, to make pressure on his target 
to suppress past violence. Since the family law in Australia does not 
require a prior mediation effort before filing a case for 'disputes 
involving family violence'/'* suppression of past violence is important 
to put the dispute in a mediation table, get relieve of criminal offences 
those might arise if the case were filed and, to attain a most favored 
solution by making negotiation with the frightened target, who has 
experienced violence recently.

As mentioned earlier, mediators can try to minimize the power 
imbalance between the parties during family mediation. But, in case 
of family mediation involving family violence, mediators face some 
practical problems those restrict their effort in this regard. Since 
during the mediation session a mediator acts like a neutral person 
without having an authority to make any direct influence to the 
outcome of the session, he might not be able to minimize such power 
imbalance up to the level sufficient enough to make a fairly equitable 
solution,50 even if he can perceive the severe power imbalance that 
exists between the perpetrator and his target. Moreover, in many 
cases, targets remain silent about the family violence they experienced 
in the past or even deny it, and so violence is significantly 
underreported.51 This habit of concealment can even continue when 
they go for mediation.-^^ When this kind of concealment occurs, 
mediators may not perceive the violence and so appropriate measures 
are not taken in this regard. As a result, there is a possibility that 
target women have to make a more compromised solution. For 
example, women might make more sacrifice on maintenance and 
property decisions when the perpetrator husband claims that he has 
to give access to see his child, even if the mother would like to get the 
custody. Although this type of proposal might seem very much 
reasonable to a mediator who is not aware of any past violence, the 
target can perceive that possibility of a future contact with the 
perpetrator also increases her risk for future violence. So, to avoid any 
possibility of futvtre violence, she might agree to sacrifice much of her 
claims on maintenance, property share etc. Because of these reasons.
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there remains a strorig protest, from a group of scholars and 
practitioners dealing with these issues in Australia, against the use of 
mediation to resolve family disputes involving family violence.

Screening out family disputes involving family violence from 
mediation and some challenges for effective screening:

But to deter disputes involving family violence from mediation, a 
mediator should be able to screen out the disputes involving family 
violence and refer them to court trial if the severity of violence 
exceeds a level that makes effective mediation impossible. Problem 
may arise here about how to choose the criteria for determining the 
severity of violence experienced. Sometimes severity is determined by 
the involvement of fire arms or gross physical injury etc.s3 or by the 
time when last violence occurred. But the problem with vising such 
‘severity criteria' is that response of two women may be different 
towards similar t)^ e of violence involving fire arms or causing the 
same level of physical injury etc. One may be frightened enough to 
sacrifice all her rights to get rid of such violence, while the other may 
be courageoiis enough to negotiate with, or protest against the 
perpetrator. Another enigma arises in using such severity criteria as a 
screen out devise when past physical violence has some dynamic 
effect on the control established by the perpetrator over his target^ .̂ 
When a perpetrator becomes successful to establish control over his 
target's will through consecutive violence, it may not be necessary for 
him to make any further violence to continue such control, rather a 
simple threat to make violence, or any specific sign of anger may be 
enough to make the target women do, what she knows will soothe the 
perpetrator. So, severity of physical injury or time when violence last 
occurred can not be a good criterion to screen out family violence 
cases from mediation. To assess the effects of violence on target, what 
we need to assess is the extent to which the existence of any recent or 
past violence is able to control the behavior of that target. That is, to 
what extent family violence has impaired the target's ability to make 
free choices based on her necessity and rights, an ability that she 
would require to use during mediation.^^
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As mentioned earlier, another predicament that might arise, and 
widely experienced during the initial screening out of family violence 
cases, is the silence of assaulted women regarding the history of 
violence they have experienced in the past. But why battered women 
remain silent about the history of family violence they have 
experienced? There is no single response to this question, for the 
reasons can be multiple. One reason that can be readily identified is 
their fear to experience further violence, if information about past 
violence is revealed. In many cases after separation, perpetrators 
physically assault their targets or threat to do so in the car park, 
popularly known as 'car park violence'. In such instances, perpetrators 
may make their targets to write scripts in favor of mediation and give 
instructions to the targets about their future conduct.^^ Women 
sometimes prefer mediation because they become desperate to end 
the violent relationship and take mediation as an easy and quick 
process to do so, avoiding the lengthy trial process in the formal 
courts. They might even think that breaking the control of the 
perpetrator with an amicable process like mediation, without going to 
formal courts that might create a criminal charge against the 
perpetrator, will placate the perpetrator and not antagonize him much 
to take any further violent action.®  ̂If this is the case, it seems wise for 
the target women to keep silent about her past experience of violence 
because, revealing violence may cause her dispute to be screened out 
from mediation. Another corollary reason for abused women's silence 
about past violence during mediation is their financial condition. 
Women may be poor enough to afford to go to the court and so takes 
mediation as a cost effective way to get rid of the control of her 
h u s b a n d . 5 8  Moreover, legal aid programs are increasingly attaching 
the condition of a prior use of mediation before going to formal trial. 
So, financially incapable women may remain silent about violence, for 
identification of violence may screen out their cases from mediation 
and also reduce their possibility to get any legal aid.̂ ® Sometimes 
women keep silent with an assurance from their perpetrator that there 
will not be any further violence, if the target keeps silent about any 
past occurrences. This type of assurance is actually a threat in a
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polished form, to cause further violence if the request of the 
perpetrator is not obeyed by his target. Another notable reason for 
which assaulted women may keep silent about violence is the social 
attitude towards family violence. Because Australian society treat 
family violence as a private matter to be dealt with by the couples 
themselves inside their house, women sometimes get ashamed to 
discuss about this with others.^° They also get ashamed to be treated 
as a 'battered women'.

'Effective intake session'- a remedy to the screening problem:

To break the sUence of victim women about family violence and, 
therefore, to make an 'effective screening' out of disputes involving 
family violence, we need a very effective intake session. During these 
intake sessions, an expert having knowledge about the dynanvics of 
violence tries to elicit the information regarding the existence of any 
prior family violence and its nature, if such violence e x i s t e d . B u t ,  
mediation schemes run by many mediation organizations do not 
follow any rigorous intake procedure, for these processes are time 
consuming and expensive, requiring much specialist helps. So, to 
minimize the use of specialist time and consequent higher cost of 
intake sessions, we might consider splitting the intake process into 
two parts. In the first phase, a well trained specialist on family 
violence may make a shuttle intake session to determine with some 
considerable degree of accuracy about the possibility of the existence 
of any prior history of family violence. In the second phase, we can 
use an interviewer to make intensive face to face interview about 
different aspects of the dispute. This interviewer should be trained 
and should be one who has clear knowledge about the mediation 
process and the dynamics of family violence women usually face in 
Australian society. But such interviewers should not be a specialist in 
this field, for trained women from refuges or women from other 
organizations who used to be the target of fanrdly violence and also 
experienced mediation can be a good i n t e r v i e w e r . ^ ^  Even if a family 
dispute involving family violence is referred to formal trial, an 
extensive intake session should be made before such referral has been 
made. Making an extensive intake session before making any court
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referral is necessary, because during mediation women have more 
chance to share their story in an uninterrupted manner and without 
being considered for its relevancy tested against some formal rules 
and procedures of the court.^  ̂ Contrary opinion might argue that 
there is a possibility for a perpetrator or the target to make fake story 
and that the capacity of story telling in a more convincing way might 
differ from person to person.*^ But if we would like to make effective 
screening, mediators or other experts operating intake sessions should 
have the capability to reveal the true story behind. Moreover, 
vulnerable women who choose to go for mediation even with a 
considerable sacrifice of their right, are not supposed to exaggerate 
the existence of any family violence that will ultimately screen out 
their cases from mediation. However, for enhanced safety of possibly 
vulnerable target, intake session of perpetrator and his target should 
be held separately, while one does not know about the time and place 
of the intake session for the other.65

Even with the use of intake procedures to screen out family disputes 
involving family violence from mediation, due to their extreme 
difficulty in reliable identification, one can not expect to ensure a 
complete success in this regard.^ So, in 1991 the National Committee 
on Violence against Women developed a Guideline fo r  the Mediation o f  
Cases Involving Violence against Women. They also recommended for 
mediators' training regarding the mediation of disputes involving 
violence.^^ Besides, mediators can use various techniques to help 
battered women when they come for mediation. One such technique 
is the use of Shuttle Mediation. In shuttle mediation, the parties are 
kept separate and a mediator makes shuttle negotiations between the 
parties involved. This type of shuttle mediation is most helpful to the 
parties who are expecting further assault, if the perpetrator knows the 
whereabouts of his target. Although shuttle mediation can remove the 
instant threat from the mind of a target that she will be detected by 
her perpetrator and have to face further assault, it might not be 
enough to remove completely the dynamic effect of control created by
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the perpetrator by his earlier assaults.^ Other measures to make 
assaulted women more competent for mediation may be use of 
protection order as part of mediation/^ organizing some information 
sessions to make the target more aware about her legal, and economic 
rights against the perpetrator, and to use coimseling sessions to make 
the target more confident in negotiation. While Community Justice 
Centres (CJCs)7° and similar other organizations can organize regular 
information sessions to discuss about general rights about women. 
However, attendance in such mediation sessions can be referred to 
any party intending to participate in mediation but, do not have 
sufficient knowledge about his rights and opportunities required to 
make such mediation more successful.^' Mediators can also use private 
caucus'^  ̂ to provide necessary legal, economic, and financial 
information to the assaulted women, when the information of such 
assault is revealed after the initiation of mediation. Alternatively, in 
case of a post-revelation of family violence a mediator can stop to 
proceed with mediation and refer the dispute to formal trial.^^

Recommendations giving 'access to justice' the ultim ate priority:

Since family disputes involving family violence causes extreme power 
imbalance that can not be minimized effectively by a family mediator, 
for the sake of effective mediation we should screen out family 
violence cases from mediation and refer those cases to formal trial. 
Although formal trial has some limitations in providing access to
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justice to women because of its exorbitant cost and delay, nonetheless 
we can not refer all disputes to mediation if mediation can not erasure 
a better justice than formal trial. So, what we need is to improve our 
formal justice system and not to refer those cases to mediation which 
are not suitable for mediation^^ While screening out family disputes 
involving family violence from mediation, we have to ensure that 
exclusion of family disputes involving family violence from mediation 
shovild not exclude the women facing family violence from getting 
their access to justice. To resolve this dilemma, we have various 
alternatives in our hand. One option suggested by scholars is to give 
an option to make an informed choice by the target women between 
mediation and formal trial. But before doing so, we have to make 
sure that the assaulted women have courage and confidence enough 
to make successful negotiation during mediation, that she has 
sufficient knowledge about the mediation process, has sufficient 
knowledge about her legal and economic rights against the 
perpetrator, and an understanding about the other methods of 
resolution available at her hand.^  ̂All these things can be done in the 
extensive ijitake session that takes place prior to mediation. Moreover, 
information sessions and private caucus as mentioned earlier can be 
helpful for a target to make such informed choice for mediation. But 
as we can not screen out aU disputes involving family violence 
because of procedural complicacy as mentioned earlier, we must have 
to provide training to the mediators about how to deal better with 
disputes involving family violence. These trainings involve not only 
the identification of issues of violence and how to address them, but 
also about how to change the attitude of individual mediators 
regarding family violence.^^ Training for attitudinal change is 
required as mediators are part of society who might also use common 
social values that consider family violence as a private matter and so 
not to be discussed much. Another solution used by the CJCs to deal 
with family disputes involving family violence is to make effort to 
keep the issue of family violence separate from other issues of dispute 
and, make resolution of those other issues, such as maintenance, 
custody etc. through mediation. But since negotiation on any family 
issue requires minimum power balance that might be impaired
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through family violence, this type of arbitrary separation is not 
supported by the scholars^^.

While referring disputes to formal courts, we have to make sure that 
economically disadvantaged women have access to legal aid 
programs. But given the financial constraint, it might not be possible 
to provide adequate support to all financially handicap women 
seeking legal aid to run their cases in the formal courts. Moreover, 
indiscriminate referral of all family disputes involving family violence 
may again create the problem of exorbitant cost and congestion 
problem to the formal courts. So, without making an indiscriminate 
referral to all family disputes involving family violence to formal trial, 
we can transfer only those cases to formal trial which involve severe 
family violence. On the other hand, family disputes with a history of 
minor family violence for which a mediator is able to handle the 
power imbalance effectively can be dealt through mediation. If we 
have to implement such type of partial exclusion policy, the protection 
order taken by abused women shoyild be strictly implemented and 
should be a part of her effort to do mediation.

Conclusion;

So, indiscriminate referral of all family disputes involving family 
violence to formal trial or mediating otlier issues of a family dispute 
keeping the issue of family violence aside (as is done by CJCs) can be 
short rvm temporary solutions to the problem. Several things we may 
do to improve the access to justice for battered women. One is to 
conduct effective intake sessions to screen out family violence cases 
with a considerable degree of accuracy and refer them to formal trial, 
if the battered women are not judged suitable to attend mediation. We 
may even form a separate body to run such effective screening. While 
these can be some medium-term solutions to enhance access to justice 
for women, the ultimate long term goal should be the economic and 
social empowerment of women^s that will resolve the problem of 
family violence and assist women to acquire more equitable justice 
either through mediation or by following a course of trial in formal 
covurts.
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