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AMENABILITY OF A PRESIDENT TO JUDICIAL 
PROCESS AND EXECUTIVE PRIVILEGE

Mohammed Abdur Rouf

I. Introduction
The term judicial process' may include all the acts of a court from  the 
beginning to the end of its proceedings in a given cause; but more 
specifically it means the writ, summons, mandate, or other process 
w hich is used to inform  the defendant of the institution of proceedings 
against him  and to compel his appearance, in either civil or criminal 
cases.

As above-said, the term judicial process includes mandate.^ A m andate 
is a com m and, order, or direction, written or oral, w hich court is 
authorized to give and the person is bound to obey. It is a judicial 
com m and or precept proceeding from a court or judicial officer, directing 
the proper officer to enforce a judgem ent, sentence, or decree. It is a 
precept or order issued upon the decision of an appeal or w rit of error, 
directing action to be taken, or disposition to be made of case, by inferior 
court. It is an official mode of com m unicating judgem ent of appellate 
court to lower court, directing action to be taken or disposition to be 
m ade of cause by trial court.
N ow we turn to the term "Executive privilege"^. It is one of the aspects 
of the inherent powers doctrine. A privilege of the President to withhold 
evidence from  courts that all other citizens are required to provide is 
now here m entioned in the Constitution. It derives, as do most inherent 
pow ers theories, from arguing that certain necessities arise from  the 
President’s war, foreign affairs, and general executive responsibilities. If 
the President is to carry out those responsibilities, so it is argued, he must 
be assured of full and frank interchanges w ith his advisers and 
subordinates. He could not get frank advice if those speaking to him 
knew that everything they said might shortly end up on the front page. 
N or could he speak freely to them under such conditions. Thus the 
special need of the President is to maintain the confidentiality of his 
conversations and papers.

1. Black’s Law Dictionary, (West Publishing Co. 1983), P. 630.
2. Ibid. at P. 495.
3. Martin Shapiro, ROCCO J. Tresolini, Anaerican Constitutional Law (Macmillan 
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Constitution. And the American Supreme Court long ago rejected any 
inference from  separation of power principles that executive officers are 
wholly im m une from court orders. Indeed, the Am erican third President 
Thom as Jefferson’s (1801-1809) irritation about M arbury V. Madison^ 
stemm ed largely from Chief Justice M arshall's assertion that courts 
could issue m andam us against Cabinet M embers in proper cases. And 
Cabinet M em bers have repeatedly been defendants before courts, as in 
the Steel Seizure Case.® The M arbury V. M adison dicta about m andamus 
to com pel perform ance of ministerial acts bore fruit in Kendall V. United 
States.^The power to issue and enforce a subpoena duces tecum (subpoena 
to produce) against the President was first recognized by Chief Justice 
M arshall in United States V. Burr“  in 1807, in accordance with two 
fundam ental principles of American constitutional system; first, the 
President, like all executive officials as well as the hum blest private 
citizens, is subject to the rule of law. Indeed, this follows inexorably from 
his constitutional duty to "take care that the laws be faithfully executed. 
Second, in the full and impartial adm inistration of justice, the public has 
a right to every m an’s evidence. In that case the subpoena duces tecum 
was issued to President Jefferson and the presiding judge was Chief 
Justice M arshall sitting on Circuit during the treason trial of Aaron Burr. 
Aaron Burr was none other than the rival presidential candidate of 
Thom as Jefferson. The background information about them was this: 
From the very beginning, A m erica’s first President George W ashington 
found him self in the middle of the struggle betw een Republicans and 
Federalists. For his Secretary of State, he chose Virginia’s great leader, 
Thom as Jefferson, head of the Republicans. For his Secretary of the 
Treasury, the President Chose New York’s famous lawyer, Alexander 
H am ilton, leader of the Federalists. In 1800, Ham ilton helped Jefferson 
becom e President o f the United States. Although he did not share 
Jefferson’s beliefs, he Knew that Jefferson’s rival, Aaron Burr, was not a 
good man. Later, Ham ilton again blocked Burr’s political ambition. Burr 
never forgave Hamilton. He was so angry that he challenged Hamilton 
to a duel (form al fight, with weapons, between two persons). Dueling 
was not allowed in New York. So, Hamilton sadly crossed the Hudson 
River to meet Burr in W eehowken, New Jersey. In the early m orning of 
Ju ly 11,1804, the two men faced each other. Ham ilton had no intention 
of Killing Burr; but Burr wasted no time. He aimed carefully and shot his 
enemy. The duel ended in tragedy, and Alexander Ham ilton was dead

7. 5 U.S. (1 Cranch) 137 (1803).
8. Youngstown Sheet and Tube Co. V. Sawyer, 343 U.S. 579 (1952).
9. 37 U.S., (12 Pet.) 524 (1838).
10. 25 Fed. Cas. 30(C.C.Va. 1807).
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at the age of 49.”  In another version, it was said that the Federalist 
President John Adam s (1797-1801) was defeated for re-election in 1800 
and after 36 ballots in the H ouse of Representatives, the tie betw een 
Thom as Jefferson and Aaron Burr was resolved in favour of Jefferson.’  ̂
It m ay be noted here that the Federalist Party ultim ately turned out to be 
the Dem ocratic Party in America.

On January 3, 1818, President M onroe (1817-1825) becam e the second 
President to be served with a subpoena while in office. M onore was 
sum m oned as a witness in behalf of the defendant in the court -m artial 
case of one Dr. W illiam  C. Barton. M onroe subm itted answ ers to 
interrogatories forw arded by the court after his A ttorney General 
inform ed him  in a handw ritten opinion that a subpoena ad testificandum  
(subpoena to give testim ony) could properly be issued to the President.'^

As early as 1867 Attorney General Stanberry in M ississippi V. Johnson,^'* 
relied on presidential im m unity in arguing that "the President is beyond 
legal process," analogizing that the President was the ultim ate sovereign 
of the country and should enjoy the sam e type of privilege as other 
potentates.'® The Supreme Court dismissed the com plaint on different 
ground$ and carefully disclaim ed a decision upon the assertion of total 
presidential im m unity from process.'^

By its decision in one Milligan'^case, the Supreme Court became embroiled 
deeply in the conflict betw een President Johnson and Congress over 
Reconstruction. The decision cast serious doubts on the efforts of the 
Radical Republicans to im pose military rule on the Southern states and 
strengthened President Johnson’s proposals for moderation. Leading 
Radical Republicans launched a violent attack on the Court soon after the 
M illigan decision was rendered. In 1866, they pushed a law through 
Congress that reduced the num ber of justices from nine to seven; and 
when the Radical Republicans thought that the Court m ight hold the 
Reconstruction acts invalid in a pending case. Congress enacted a statute

11. Katherine Lancelot -  Harrington, America; Past and Present, Volume I 
(Newburry House Publishers, Inc., 1981) at P. 121-124.

12. Joel B. Grossman, Richard S. Wells, Constitutional law and judicial policy 
makmg (John Wiley and sons, 1980) at P. 88.

13. See Opinion of Attorney General Wirt, dated January 13,1818, in the Records 
of the Judge Advocate General (Navy), Record Group 125, National Archives 
Building.

14. 4 Wall. 475 (1867).
15. Ibid. at 484.
16. Ibid. at 498.
17. Ex Parte Milligan, 4 Wall. 2 (1866).



that withdrew the Court’s jurisdiction over the case. The Court acquiesced 
and subsequently dism issed the case on the ground that it had no 
jurisdiction.'®

M ississippi V. Johnson also involved the Reconstruction Acts. President 
Andrew Johnson (1865-1869) favoured a policy of m oderation, whereas 
the Radical Republicans in congress wished to im pose strict m ilitary 
control over the defeated rebellious states. President Andrew Johnson 
opposed the Reconstruction Acts, for example; and there were repeated 
efforts to test their constitutionality in the courts. Soon after the basic 
provisions of reconstruction legislation had been passed over the 
President’s veto, challenges in the courts were launched. The first attack 
on the reconstruction laws in the Suprem e Court cam e when the State of 
M ississippi challenged their constitutionality. A m otion was m ade in 
behalf of the State of M ississippi, for leave to file a bill in the nam e of the 
State, praying the Suprem e Court perpetually to enjoin and restrain 
President Andrew Johnson, from executing, or in any m anner carrying 
out the Reconstruction acts.
The A ttorney General objected to the leave asked for, upon the ground 
that no bill which "m akes a President a defendant, and seeks an injunction 
against him  to restrain the perform ance of his duties as President, should 
be allowed to be filed in the Suprem e Court

The single point w hich required consideration was that: Could the 
President be restrained by injunction from carrying into effect an act of 
Congress alleged "to  be unconstitutional?"

The Suprem e Court denied the motion for leave to file the bill and stayed 
out of the clash betw een the President and Congress by holding that it 
was w ithoutpow er to enjoin the President from enforcing a congressional 
statute.

W hatever the President’s im m unity from judicial control under the 
doctrine of M ississippi V. Johnson, it did not extend to his subordinate 
executive officers. The President’s subordinates can be enjoined from 
carrying out a threatened illegal act or be com pelled to perform  a legal 
duty by a w rit of m andamus. This lack of im m unity on the part of the 
President’s subordinates was dem onstrated by Youngstown sheet and 
Tube Co. V. Saw yer’  ̂(The Steel Seizure Case).

The facts o f Youngstow n Sheet: During the Korean war. President 
H arry S. Trum an (1945-1953) sought to avert a strike in the nation’s steel 
mills. H e therefore issued an executive order no. 10340 directing his
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Secretary of Com m erce Sawyer to take possession of most of the steel 
mills and keep them running. The Presidential order was not based on 
any statutory authority, but rather was prem ised on the national 
em ergency created by the threatened strike in an industry vital to 
defense production. A t that time Am erican troops were fighting in 
Korea. The Secretary of Com m erce issued the appropriate orders taking 
possession of the steel mills for the United States. President Trum an 
reported the seizure to Congress in two separate messages, but the 
Congress took no action.^° The steel companies then obtained an injunction 
from a federal district court restraining Secretary of Com m erce Sawyer 
from "continuing the seizure and possession of the steel mills and from 
acting under the purported authority of Executive Order no. 10340." The 
federal district court em phatically rejected the governm ent’s contention 
that the executive possessed a broad residuum  of "in h eren t" or 
em erg en cy  p o w ers , w h ich  flow ed  from  the a g g reg a te  of h is 
constitutional pow ers as Chief Executive and Com m ander-in-Chief and 
fluctuated with the nature of the em ergency involved.^' The Supreme 
Court granted certiorari to review a Court of Appeals decision staying 
the injunction. The Supreme Court acted with unusual speed: it granted 
certiorari on M ay 3, heard the argum ent on M ay 12, and handed down 
the decision on June 2,1952. The Supreme Court Struck down the seizure 
order, concluding that it was an unconstitutional exercise of the law 
m aking authority reserved to Congress. The decision was 6-3. Though 
the Court's order there went to the Secretary of Commerce, it was the 
direct order of President Trum an that was reversed.
Ju stice Black w rote the opinion for the C ourt in w hich Justices 
Frankfurter, Douglas, Jackson and Burton concurred. Justice Clark 
co n cu rred  in the ju d g em en t o f the C ou rt. In  resp o n se  to the 
governm ent’s contention that num erous cases have found m ilitary 
com m anders entitled to broad powers. Justice Black stated:

Such cases need not concern us here. Even though "theater of war" 
be an expanding concept, we can not with faithfulness to our 
constitutional system hold that the Commander-in-Chief of the 
Armed forces has the ultimate power as such to take possession of 
private property in order to keep labour disputes from stopping 
production. This is a job for the Nation's lawmakers, not for its 
military authorities.^
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Justice Black also concluded that the executive power vested in the 
President by the Constitution, particularly his duty to see that the laws 
are faithfully executed, refutes the idea that the chief executive can make 
laws.^  ̂Congress has "exclusive constitutional authority to make laws 
necessary and proper to carry out the powers vested by the Constitution" 
in the federal g o v e rn m e n t.T h e  "necessary and proper" clause^^applies 
to Congress, not to the executive branch. Four other m ajority Justices 
held the view that the Presidential seizure was incom patible with the 
expressed will of Congress in that Taft-Hartley Act of 1947 contains 
provisions to deal with nation-wide strikes and it was open to the 
executive to seek relief of injunction in accordance with the provisions of 
that Act.
The three dissenting justices contended that tem porary seizure was 
justified because of the em ergency nature of the situation, and in order 
to preserve tem porarily the status qua until Congress could act. '̂’ 

Im plied  acquiescence by  Congress: Congress m ay som etim es be found 
to have im pliedly acquiesced in the President’s exercise of power in a 
certain area. W here such acquiescence exists, this fact m ay be enough to 
tip the balance in favour of a finding that the President acted within the 
scope of his constitutional authority. The Supreme Court relied on such 
a theory of implied congressional acquiescence in upholding President 
Carter’s power to take certain actions for the purpose of obtaining the 
release of Am erican hostages from Iran, in Dames and M oore V. Reagan.

In 1838 the United States Supreme Court considered for the first time the 
issue of w hether the executive has an inherent pow er under the 
Constitution to im pound (i.e., to refuse to spend) even in the face of 
congressional mandate. The case, Kendall V. United States ex rel. Stokes,^® 
established that when Congress has expressly directed that sums be 
spent, the President has no constitutional power not to spend them. 
Congress had passed a private act ordering the Postm aster General to 
pay petitioner Kendall for services rendered. The Court considered and 
rejected the executive’s argument that the petitioner could not sue in 
m andam us because the Postm aster General was subject only to the

23. Ibid. at P. 587.
24. Ibid. at P. 588-89.
25. U.S. Const. Art. I, Sec. 8, Clause 18.
26. StevenEmanuel, Constitutional Law (Emanuel law outlines. Inc. New Rochelle, 
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27. 453 U.S. 654 (1981).
28. 37 U.S. (12 Pet) 524 (1838).



directives of the President, not of Congress.^® The Court found the 
constitutional duty of the executive to faithfully execute the law^° made 
it necessary that the congressional m andate be carried out.^'
C ivil lia b ility  of President: The President is wholly im m une from civil 
dam age suits, N ixon V. Fitzgerald,^^ but his aides have only limited 
im m unity, Harlow V. Fitzgerald.^^ Fitzgerald, the Plaintiff, contended 
that he had been fired from his Defense Departm ent job in retaliation for 
testim ony in which he had criticized m ilitary cost overruns. His suit 
charged N ixon and several Nixon Adm inistration officials with violating 
his First A m endm ent (freedom of speech, or of the press) and statutory 
rights. The decision was 5-4.
In an opinion by Justice Powell, the Court held that the President 
"occupies a unique position in the constitutional schem e,"^ that diversion 
of his energies by concern with private law-suits would raise unique 
risks to the effective functioning of governm ent,"^ and the fragm entary 
historical evidence supports the notion of presidential im m unity,^ but 
the "m ost com pelling argum ents" favouring presidential im m unity 
arise from "th e Constitution's separation of powers and the judiciary's 
historical understanding of that doctrine."^’’ The Court then held that " 
a form er President of the United States is entitled to absolute im m unity 
from dam ages liability predicated on his official acts. And since the 
President has authority to prescribe the m anner in which the business of 
the armed forces will be conducted, including the authority to dismiss 
personnel, Nixon was im m une from liability for the firing of Fitzgerald 
even if he caused it m aliciously or in an illegal manner. Justice W hite, 
joined by Justices Brennan, M arshall, and Blackmun, dissented and 
concluded that "the Court clothes the office of the President with 
sovereign im m unity, placing it above the law ."^ But the m ajority’s 
response was that alternative rem edies protect the nation and place the 
president under law;
There rem ains the constitutional rem edy of impeachment. In addition, 
there are formal and inform al checks on Presidential action that do not
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apply with equal force to other executive officials, The President is 
subjected to constant scrutiny by the press. Vigilant oversight by Congress 
also may serve to deter Presidential abuses of office, as well as to make 
credible the threat of impeachment. Other incentives to avoid m isconduct 
m ay include a desire to earn re-election, the need to maintain prestige as 
an elem ent of Presidential influence, and a President's traditional concern 
for his historical stature.

The existence of alternative remedies and deterrents establishes that 
absolute im m unity will not place the President "above the law ". For the 
President, as for judges and prosecutors, absolute im m unity merely 
precludes a particular private remedy for alleged m isconduct in order to 
advance com pelling public ends.^^
Earlier the m ajority had also noted that the injunctive rem edy "is still 
possible, and, in appropriate criminal cases, the President is subject to 
subpoena."*® One m ight add that Congress perhaps could authorize 
private dam age actions against the President- a point that the majority 
explicitly left open‘*^-but even if that alternative "is  not possible, perhaps 
Congress could authorize a damage action against the public purse. That 
is, so that future Fitzgeralds would not be remediless. Congress perhaps 
could authorize them to sue the public treasury for out of pocket losses 
in an action brought in the Claims Court or sim ilar tribunal. In the 
com panion case, Harlow V. Fitzgerald,^^ the court ruled that the scope of 
im m unity for senior presidential aides and advisers was only qualified, 
not absolute.

C rim inal Prosecution: There is no executive immunity, either of a 
com m on-law  or constitutional nature, from crim inal prosecution. 
H owever, a strong argum ent may be made that, at least in the case of the 
President, the Constitution's provision of im peachm ent as the m eans of 
rem oving federal officers'*^ bars any crim inal prosecution of such 
officials until after they have been removed from office.**** In the case of 
the President, Professor Lawrence Tribe states that "the question m ustbe 
regarded as an open one, but the sounder view would seem to be that a 
Presid ent cannot be crim inally  tried prior to im peachm ent and
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removal/'"*^ In the case of the Vice-President and other federal officers, 
crim inal prosecution prior to im peachm ent seems to be perm issible; 
V ice-President Agnew was indicted by a federal grand jury on bribery 
and tax evasion charges prior to his resignation, although the Supreme 
Court did not pass on the "no prosecution prior to im peachm ent" 
argument.'**’ Now we turn to the main discussion of the case United States 
V. Nixon.

III. Background of United States V. Nixon
This case arose out of the W atergate scandals. A Special Prosecutor, 
Professor Archibald Cox of Harvard, was initially appointed to investigate 
the events preceding, during, and after the com m ission of unlawful 
entry of the headquarters of the Dem ocratic National Com m ittee located 
in the W atergate building and the office of the psychiatrist of Daniel 
Ellsberg, who had been responsible for providing the "Pentagon Papers" 
to The New York Times. It may be remembered here that on June 17,1972 
and prior thereto, agents of the Committee for the Re-election of President 
Nixon of the Republican Party committed an unlawful entry into the 
head qu arters o f the D em ocratic P arty 's  N ational C om m ittee in 
W ashington D. C., for the purpose of securing political intelligence. 
Subsequent thereto. President Nixon, using the powers of his high office, 
engaged, personally and through his subordinates and agents, in a 
course of conduct or plan designed to delay, impede, and obstruct the 
investigation of such unlawful entry; to cover-up, conceal and protect 
those responsible; and to conceal the existence and scope of other 
unlaw ful covert activities."*^
As the d ebate over A m erican  involvem ent in V ietnam  becam e 
increasingly bitter, the means of resisting the war becam e more complex. 
One of the m ore celebrated resistance efforts was Daniel Ellsberg's 
leaking to the press of a classified secret governm ent study of the history 
of Am erican efforts in Southeast Asia. Those documents, w hich becam e 
know n as the "Pentagon Papers", were an elaborate account of how the 
United States had becom e involved in, and had conducted, the Vietnam 
War. The Nixon adm inistration considered them sensitive national
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security materials and took action to prevent their publication in the 
news media."*®

For the proper investigation of the afore-said events, a second special 
prosecutor appointed from the outside and operating independently of 
the Justice Departm ent appeared necessary because the form er head of 
the Justice Departm ent, John M itchell, seemed to be im plicated in the 
alleged W atergate-related offenses. Indeed it was form er Attorney 
General M itchell who was the criminal defendant in United States V. 
M itch elP  (to be discussed shortly). W hen Mr. Cox sought actually to 
exercise his independence. President Nixon ordered him fired. The then 
Attorney General, Elliot Richardson, refused to fire Cox and thus found 
it necessary to resign. Finally, after the second-in-comm and of the Justice 
Departm ent also refused to carry out the President's order and was 
dism issed, the third-in-com m and fired Cox. The resulting congressional 
and public uproar forced President Nixon to designate a second special 
prosecutor, Leon Jaw orski, who was provided with very special legal 
powers and protections designed to ensure his independence from the 
presidency.

IV. The Nixon case itself.
The present case arose under the following circumstances: On M arch 1, 
1974, a grand jury of the United States District Court for the District of 
Colum bia returned an indictment charging seven named individuals™ 
with various offenses in connection with the "W atergate", including 
conspiracy to defraud the United States and conspiracy to obstruct 
justice. United States V. Mitchell. Although he was not designated as 
such in the indictment, the grand jury named the President, among 
others, as an unindicted co-conspirator after the W atergate speoial 
prosecutor, Leon Jaw orski, advised the grand jury that a president in 
office could not be indicted for a crime.
On April 18,1974, upon motion of the Special Prosecutor in the Mitchell 
case, the District Court, pursuant to fed. Rule Crim. Proc. 17(C), issued 
a subpoena duces tecum to the President, directing him to produce in 
advance of the Septem ber 9 ,1974 trial date certain tapes and documents

48. Joel B. Grossman, Richard S. Wells, constitutional law and judicial policy 
making, Qohn Welly and sons, 1980) P. 1069.

49. D.C. Crim. No. 74-110.
50. The seven defendants were John N. Mitchell, H.R, Haldeman, John D. 

Ehrlichman, Charles W. Colson, Robert C. Mardian, Kenneth W. ParKinson 
and Gordon Strachan. Each of the defendants had occupied a position of 
responsibility either on the White House Staff or with the committee for the Re- 
election of the President.
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relating to precisely identified conversations and m eetings betw een the 
President and his aides and advisers. The Special Prosecutor was able to 
fix the time, place and persons present at those discussions because the 
W hite H ouse daily logs and appointm ent records had been delivered to 
him. O n April 30, the President publicly released edited transcripts of 43 
conversations; portions of 20 conversations subject to subpoena in the 
present case were included. On M ay 1,1974, the President’s counsel filed 
in the District Court a "special appearance" and a m otion to quash the 
subpoena for the actual tapes. This m otion was accompanied by a formal 
claim  of executive privilege. At a subsequent hearing, further m otions to 
expunge the grand jury 's action naming the President as an unindicted 
co-conspirator and for protective orders against the disclosure of 
confidential inform ation were filed by counsel for the President. On M ay 
20,1974, the District Court denied the m otion to quash the subpoena and 
the m otions to expunge and for protective orders.®'
It further ordered "the President or any subordinate officer, official or 
em ployee w ith  custody or control of the docum ents or objects 
subpoenaed", to deliver to that Court for in camera inspection on or 
before M ay 31,1974, the originals of all subpoenaed items along with an 
index and analysis of those items and tape copies of those portions of the 
subpoenaed recordings for which transcripts had been released to the 
public by the President on April 30. On M ay 24,1974, the President asked 
the U.S. Court of Appeals for a writ of m andamus, seeking review of the 
District Court order. The same day, the Special Prosecutor filed a United 
States' petition in the Suprem e Court for writ of certiorari before 
judgem ent. The petition was granted on M ay 31,1974 with an expedited 
briefing schedule,^ the effect of which was to bypass the Court of 
Appeals and to bring the case im m ediately from the district court to the 
Suprem e Court for review. The President then filed a cross-petition in the 
Suprem e Court for w rit of certiorari before judgem ent challenging the 
g ra n d  ju r y 's  a c tio n  n a m in g  the P re s id e n t as an  u n in d ic te d  
co-conspirator. The cross-petition was granted.^

There was som e question whether or not the Supreme Court had 
jurisdiction in the case. It is a basic rule of Procedure that denial of a

51. 377 F. Supp. 1326 (1974).
52. 417 U.S. 927 (1974).
53. When the Supreme Court handed down the opinion in the present case,

however, it announced that since it found resolution of the aforementioned
"unnecessary to resolution of the question whether the claim of executive 
privilege is to prevail, the cross-petition for certiorari is dismissed as im- 
providently granted."
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m otion to quash a subpoena is not a "fin al" order of a court, and 
custom arily, therefore, it cannot be appealed. But if that rule were 
applied strictly in the present case, " it  would have forced the District 
Judge to cite the President for contem pt of court." An exception "should 
be granted in this case", the Supreme Court said, because " it  was 
peculiarly inappropriate to follow the contempt route." The Suprem e 
Court noted that " to require a President of the United States to place 
him self in the posture of disobeying an order of a court m erely to trigger 
the procedural m echanism  for review of the ruling w ould be unseemly, 
and w ou ld  p resen t an u nn ecessary  occasion  for co n stitu tio n al 
confrontation betw een two branches of the governm ent — . The issue 
w hether a President can be cited for contempt would itself engender 
protracted litigation —
Before turning to the m ajor issues in the case, the Suprem e Court held 
that (1) the District Court order was an appealable order and that the case 
was properly in the Court of Appeals w hen the Suprem e Court granted 
certiorari; and (2) the Special Prosecutor’s subpoena duces tecum satisfied 
the requirem ents of Fed. Rules Crim. Proc. 17 (C) - i.e., the requisite 
relevancy, adm issibility, and specificity were shown. The Court then 
addressed the key issue of executive privilege.
V. The Claim of executive privilege.
The Suprem e Court then turned to the claim  of the President’s counsel 
that the subpoena "should be quashed because it dem ands confidential 
conversations betw een a President and his close advisers that it would 
be inconsistent with the public interest to produce." By that claim  the 
President’s counsel m eant two contentions. The first contention was a 
broad claim  that the separation of powers doctrine "precludes judicial 
review of a President’s claim  of privilege." The second contention was 
that if he "does not prevail on the claim  of absolute privilege, the court 
should hold as a m atter of constitutional law that the privilege prevails 
over the subpoena ducem tecum.
In the perform ance of assigned constitutional duties each branch of the 
G o v ern m en t m u st in itia lly  in terp ret the co n stitu tio n , and the 
interpretation of its powers by any branch is due great respect from the 
others. The President’s counsel "reads the constitution as providing an 
absolute privilege of confidentiality for all presidential com m unications." 
M any decisions of "this Court, however, have unequivocally reaffirmed 
the holding of M arbury V. M adison,^ that it is em phatically the province 
and duty of the judicial departm ent to say what the law is ."“

54. 418 U.S. at P. 691-92.
55. 5U .S.(lC ranch) 137(1803).
56. Ibid. at P. 177.



No holding of the Court had defined the scope of judicial power 
specifically relating to the enforcem ent of a subpoena for confidential 
presidential com m unications for use in a criminal prosecution, but other 
exercises of powers by the Executive Branch and the Legislative Branch 
had been found invalid as in conflict with the Constitution.®^ In a series 
of cases, the Court interpreted the explicit immunity conferred by 
express provisions of the Constitution on members of the H ouse and 
Senate by the Speech and Debate Clause.^® And since "this court has 
consistently exercised the power to construe and delineate claims arising 
under express powers, it must follow that the Court has authority to 
in terpret claim s w ith  respect to pow ers alleged to derive from  
enum erated powers.^’

N otwithstanding the deference each branch m ust accord the others, the 
"judicial pow er of the United States" vested in the federal courts by Art.
Ill, Sec. 1, of the Constitution "can  no more be shared with the Executive 
Branch than the Chief Executive, for example, can share with the 
Judiciary the veto power, or the Congress share with the Judiciary the 
power to override a Presidential veto." Any other conclusion would be 
contrary to the basic concept of separation of powers and the Checks and 
balances that flow from  the Scheme of a tripartite government. The 
Suprem e Court therefore reaffirmed that "it is em phatically the province 
and the duty of this Court to say what the law is with respect to the claim 
of privilege presented in this case," M arbury V. Madison. Thus, the 
Court rejected the claim of the President’s counsel that "the separation of 
powers doctrine precludes judicial review of a President's claim of 
privilege."

In support of his claim of absolute privilege, the President’s counsel 
urged two grounds. The first ground was the val'd need for protection 
of com m unications betw een high Government officials and those who 
"advise and assist them in the performance of their manifold duties; the 
im portance of this confidentiality is too plain to require further 
discussion." H um an experience "teaches that those who expect public 
dissem ination of their remarks m ay well temper candor with a concern 
for appearances and for their own interests to the detrim ent of the
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decision m aking process." W hatever the nature of the privilege of 
confidentiality of presidential communications in the exercise of Art. II 
executive pow ers, the privilege "can  be said to derive from  the 
suprem acy of each branch within its own assigned area of constitutional 
d u ties." Certain pow ers and privileges "flow  from  the nature of 
enum erated powers; the protection of the confidentiality of Presidential 
com m unications has similar constitutional underpinnings.^

The second ground asserted by the President’s counsel in support of the 
claim  of absolute privilege "rests on the doctrine of separation of 
pow ers." There it was argued that the independence of the Executive 
Branch within its own sphere/’ "insulates a president from a judicial 
subpoena in an on going criminal prosecution, and thereby protects 
confidential Presidential com m unications." However, the court held 
that neither the doctrine of separation of powers, nor the need for 
confidentiality of high-level communications without more, "can  sustain 
an absolute, unqualified Presidential privilege of im m unity from judicial 
process under all circum stances." The President’s need for complete 
candor and objectivity from advisers "calls for great deference from the 
courts." However, when the privilege "depends solely on the broad, 
undifferentiated claim  of public interest in the confidentiality of such 
conversations, a confrontation with other values arises." Absent a claim 
of need to protect m ilitary, diplomatic or sensitive national security 
secrets, the Court found it difficult to accept the argum ent that even the 
very important interest in confidentiality of Presidential communications 
was significantly diminished by production of such material for in 
camera inspection with all the protection that a district court would be 
obliged to provide.^
The Court then noted that the im pediment that an absolute, imqualified 
privilege would place in the way of the primary constitutional duty of 
the judicial branch to do justice in criminal prosecutions would plainly 
conflict w ith the function of the courts under Art. HI Judicial Powers. In 
designing the structure of the Government and dividing and allocating 
the sovereign pow er among three co-equal branches, the framers of the 
C onstitution sought to provide a com prehensive system , but the 
sep ara te  p o w ers w ere n ot in tend ed  to o p erate  w ith  ab solu te  
independence. To read the Art. II powers of the President as providing 
an absolute privilege as against a subpoena essential to ervforcement of 
crim inal statutes on no more than a generalized claim of the public
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interest in confidentiality of non-m ilitary and non-diploma tic discussions 
would upset the constitutional balance of "a workable governm ent" and 
gravely im pair the role of the courts under Art. III.

The expectation of a President to the confidentiality of his conversations 
and correspondence, like the claim  of confidentiality  of ju d icial 
deliberations, for exam ple, "has all the values to w hich w e accord 
deference for the privacy of all citizens and added to those values the 
necessity for protection of the public interest in candid, objective, and 
evenblunt or harsh opinions in Presidential decision-making. A President 
and those who assist him m ust be free to explore alternatives in the 
Process of shaping policies and m aking decisions and to do so in a way 
m any would be unwilling to express except privately. These are the 
considerations justify ing  a presum ptive privilege for presidential 
com m unications. The privilege is fundam ental to the operation of 
governm ent and inextricably rooted in the separation of pow ers under 
the Constitution. In  Nixon V. Sirica,“  the Court of Appeals held that 
"such  presidential com m unications are presum ptively privileged, and 
this position is accepted by both parties in the present litigation." But the 
Suprem e Court em phasized that:

This presum ptive privilege m ust be considered in light of our historic 
com m itm ent to the rule of law. This is now here more profoundly 
m anifest than in our view that "the twofold aim of crim inal justice is that 
guilt shall not escape or innocence suffer." W e have elected to em ploy an 
adversary system  of crim inal justice in which the parties contest all 
issues before a court of law. The need to develop all relevant facts in the 
adversary system  is both fundam ental and com prehensive. The ends of 
crim inal justice would be defeated if judgem ents were to be founded on 
a partial or speculative presentation of the facts. The very integrity of the 
judicial system  and public confidence in the system depend on full 
disclosure of all the facts, w ithin the fram ework of the rules of evidence. 
To ensure that justice is done, it is im perative to the function of the courts 
that com pulsory process be available for the production of evidence 
needed either by the prosecution or by the defense.^

In the present case the President challenged a subpoena served on him 
as a third party requiring the production of materials for use in a criminal 
prosecution; he did so on the claim  that he had a privilege against 
disclosure of confidential communications. He did not place his claim of 
privilege on the ground they were m ilitary or diplomatic secrets. As to 
those areas of Art. II duties the courts had traditionally shown the utmost

63. 159 U.S. App. D.C. 58,487 F. 2d. 700 (1973).
64. 418 U.S. at P. 709 (emphasis added).
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deference to presidential responsibilities.*® No case of the Supreme 
Court, however, "has extended this high degree of deference to a 
President’s generalized interest in confidentiality/' Nowhere in the 
C on stitu tion , " is  there any exp licit referen ce to a p riv ileg e  of 
confidentiality, yet to the extent this interest relates to the effective 
discharge of a President’s powers, it is constitutionally b a s e d . T h e  
right to the production of all evidence at a criminal trial similarly "has 
constitutional dim ensions." The Sixth Amendm ent of the United States 
Constitution explicitly confers upon every defendant in a crim inal trial 
the right to be confronted with the witnesses against him and to have 
com pulsory process for obtaining witnesses in his fovour. M oreover, the 
Fifth Am endm ent also guarantees that no person shall be deprived of 
liberty w ithout due process of law. It "is the manifest duty of the courts 
to vindicate those guarantees and to accom plish that it is essential that all 
relevant and admissible evidence be produced."
In the present case the Court weighed the im portance of the general 
p riv ileg e  of co n fid en tia lity  of P resid en tia l co m m u n ication s in 
perform ance of his responsibilities against the inroads of such a privilege 
on the fair adm inistration of criminal justice. The interest in preserving 
confidentiality "is weighty indeed and entitled to great respect." However, 
the Court could not conclude that advisers "w ill be moved to tem per the 
candour of their remarks by the infrequent occasions of disclosure 
because of the possibility that such conversations will be called for in the 
context of a criminal prosecution."
On the other hand, the allowance of the privilege to withhold evidence 
that "is dem onstrably relevant in a criminal trial would cut deeply into 
the guarantee of due process of law and gravely impair the basic function 
of the courts." A President’s acknowledged need for confidentiality in 
the com m unications of his office "is general in nature, whereas the 
constitutional need for production of relevant evidence in a criminal 
proceeding is specific and central to the fair adjudication of a particular 
crim inal case in the adm inistration of justice." W ithout access to specific 
facts a crim inal prosecution "m ay b e  totally frustrated." The President’s 
broad interest in confidentiality of communications "w ill not be vitiated 
by disclosure of a limited num ber of conversations prelim inarily shown 
to have som e bearing on the pending criminal cases."
The Suprem e Court finally concluded that when the ground for asserting 
privilege as to subpoenaed materials sought for use in a criminal trial "is 
based only on the generalized interest in confidentiality, it cannot prevail
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over the fundam ental demands of due process of law in the fair 
adm inistration ofcrim inaljustice." The generalized assertion of privilege 
"m ust yield to the dem onstrated, specific need for evidence in a pending 
criminal trial."
The Court earlier determ ined that the District Court did not err in 
authorizing the issuance of the subpoena. If a President "concludes that 
com pliance with a subpoena would be injurious to the public interest he 
may properly, as was done here, invoke a claim of privilege on the return 
of the subpoena." Upon receiving a claim  of privilege from the Chief 
Executive, " it  becam e the further duty of the District Court to treat the 
subpoenaed m aterial as presum ptively privileged and to require the 
Special Prosecutor to demonstrate that the presidential m aterial was 
essential to the justice of the pending criminal case."®^
There the D istrict C ourt treated the m aterial as presum ptively  
privileged, proceeded to find that the Special Prosecutor had made a 
sufficient showing to rebut the presum ption and ordered an in camera 
exam ination of the subpoenaed material. On the basis of the exam ination 
of the record, the Supreme Court was unable to conclude that the District 
Court erred in ordering the inspection. And accordingly the Supreme 
Court affirm ed the order of the District court that subpoenaed materials 
"be transm itted to that court." And in an unanimous opinion written by 
Chief Justice Burger, the Supreme Court ordered production "forthw ith" 
of the subpoenaed materials, affirm ing the District Court’s denial of the 
President’s m otion to quash the subpoena.
The Nixon case was heard on July 8 and the decision was handed down 
on July 24 ,1974, the very day the Judiciary Committee of the House of 
Representatives began its final, public debate on proposed articles of 
im peachm ent. At the end of July 1974, the House Judiciary Com m ittee 
voted to recom m end im peachm ent of President Nixon on three Charges. 
The votes in favour of im peachm ent w e re 2 7 -ll, 28-10 and 21-17, 
respectively. Two additional counts were defeated by a vote of 12- 
2 6 .0 n e  dealt with Mr. N ixon’s secret bom bing of Cambodia and the 
other with alleged violations of the income tax laws. The three charges 
related to: (1) N ixon’s alleged obstruction of justice in covering-up the 
W atergate break- in; (2) his use of the Internal Revenue Service, the FBI, 
the Secret Service and other executive personnel to investigate and 
harass his enem ies; and (3) his refusal to obey subpoenas issued by the 
Judiciary Com m ittee calling for the production of documents relating to 
the im peachm ent inquiry. Further proceedings on the im peachm ent 
charges were abandoned when President Nixon resigned on August 9, 
1974, after the release of the W atergate tapes in the wake of the Supreme 
Court’s decision in United States V. Nixon. The release of those tapes led 
to revelations of presidential misconduct that destroyed Nixon’s "political 
base in Congress."

67. United States V. Burr, 25 Fed. Cas. 30 (No. 14692) (C.C.Va. 1807).
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V I. C onclusion
The foregoing discussion reveals that there does not seem to be any 
general doctrine m aking the President or other M em bers of the 
Executive Branch imm une from judicial process (e.g., subpoenas). This 
can be seen from  the issuance of subpoenas from the courts to several 
Am erican Presidents while they were in office. The first subpoena duces 
tecum was issued to President Jefferson in United States V. Burr. The 
second subpoena ad testificandum  was issued to President M onroe in 
the court-m artial case of one Dr. W illiam C. Barton. The third subpoena 
duces tecum was issued to President Nixon in United States V. M itchell. 
It can also be seen that Cabinet M embers can be enjoined from carrying 
out a threatened illegal act or be compelled to perform  a legal duty by a 
w rit of m andam us. In the Steel Seizure case. President Trum an’s 
Secretary of Com m erce Sawyer had been made defendant before a 
federal district court and subsequently a restraining order had been 
issued against him by that court. In the same case, the Suprem e Court 
struck down President Trum an’s Executive Order no. 10340 (the so- 
called steel seizure order), concluding that it was an unconstitutional 
exercise of the law m aking authority reserved to Congress.
As to the claim of executive privilege, the Supreme Court in United States
V. Nixon held that there was indeed a privilege for confidentiality of 
presidential com m unications in the exercise of Article II executive 
powers — In the Nixon case, the Court rejected the President’s claim 
that the executive privilege was an absolute and unqualified one. At least 
w here the claim  of privilege was (as in the Nixon case) a general one, and 
not related to a particular need to protect "m ilitary, diplomatic, or 
sensitive national security secrets," the court held that the privilege was 
merely a qualified one. And as such, it was outweighed by the needs of 
a pending criminal investigation.
The grand ju ry ’s action naming President Nixon as an unindicted co­
conspirator arguably established the equivalent of a prima facie showing 
of his personal crim inality unless the finding were set aside. The 
dism issal of the President’s cross-petition for certiorari seeking to 
invalidate that finding and the reasoning of the Supreme Court in the 
case both indicated that the Court held, as a m atter of law, that no 
showing of the com plicity of the person claiming executive privilege was 
required. Reacting against the grand ju ry ’s action, the President’s 
counsel stated that the President was not subject to the crim inal process 
w hether that process was invoked directly or indirectly. The only 
constitutional recourse against the President was by im peachm ent and 
through the electoral process. The naming of the President as an unindicted 
co-conspirator by an official body was a nullity which both prejudiced 
the ongoing im peachm ent proceeding and denied due process to the 
President.



T h e N ix o n  ca se  in v o lv ed  serio u s crim in a l ch arg es a g a in st h igh  
g ov ern m en t officia ls. The pu blic in terest in h aving all com p etent, 
relevant and m aterial ev id ence available in such a case w as h igher than 
in any other kind. A nd as the subpoena sought ev idence for use upon 
trial o f an in d ictm ent, there w as alread y an im plicit determ ination , based 
upon evid ence aliund e, of probable cause to believe that the officials 
n am ed  as defend ants had com m itted  serious crim es.
The N ixon  case h igh lighted  the inherent conflict o f in terest that w as 
p resented  w h en  the executive w as called upon to p rod uce ev id ence in  a 
case w hich  called  into question  the execu tive’s ow n action. The Presid ent 
could not be a prop er ju d ge of w hether the greater public in terest lay in 
d isclosin g  ev id en ce subp oenaed  for trial, w hen  that ev id ence m ight 
have a m aterial b earin g  on w hether he w as im peached and w ould  bear 
h eav ily  on  the gu ilt or innocence of h is close aides and trusted 
advisers — .
T he qualified  execu tive p rivilege for confidential in tra-governm ental 
d eliberations, d esigned  to prom ote the candid  in terchange betw een  
o fficials and their aides, exists only  to p rotect the legitim ate functioning 
o f governm ent. Thus, the p rivilege "m u st give w ay w here, as here in 
N ixon , it has b een  abused —
The im p eachm en t p ow er has been  sp arin gly  used throughout the 
A m erican  h istory. O nly  Three P residents, A ndrew  Joh n son , R ichard 
N ixon  and Bill C linton  have been  the su b ject o f serious im peachm ent 
efforts. P resid en t A ndrew  Johnson  w as im peached by  the H ouse of 
R ep resen tatives, bu t he escaped conviction  in the Senate by  only  one 
vote. A s above-m en tion ed . Presid ent N ixon resigned after three articles 
o f im p eachm ent had been  voted against h im  by  the Ju d iciary  C om m ittee 
o f the H ou se of R ep resen tatives, but before the full H ouse could  vote on 
the im p eachm en t issue and before the trial in  the Senate. P resid en t Bill 
Clinton (1993-2001) also has been, the su b ject o f serious im p eachm ent 
efforts for his sex scandal w ith  the W hite H ouse intern M onica Lew insky 
that brou g ht W ashington  D.C. to a halt for a year. H e w as im peached  by 
the H ou se of R ep resen tatives, but he escaped conviction  in the Senate.

The long-run  sign ifican ce of the Suprem e C ourt’s decision in U nited 
States V . N ixon  lies in the fact that the ju stices did u nan im ously  
recognize the constitu tional status of executive privilege, a p resid ential 
p ow er w hich  had not p reviou sly  been  recognized by  the C ourt and 
w hich  ad d s su bstan tia lly  to the P resid en t’s pow er to p u t h im self beyond 
the reach  of d em ocratic controls.
In the a fterm a th  of W aterg ate , C o n g ress p assed  the P resid en tia l 
R e co rd in g s  and  M a te ria ls  P re se rv a tio n  A ct, w h ich  re q u ire s  the 
A d m in istrator o f the G eneral Services A dm inistration  to take possession  
of the P resid en t’s papers and tape records w hen he or she leaves office 
and to m ake them  available w hen they are prop erly  subpoenaed.
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