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Plea Bargain: An overview of the practices of 
alternative criminal trial and its prospects in the 
Criminal Justice Administration of Bangladesh.
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1. Introduction

There is little scope of cooperation in a crim inal case on the part of an 
accused in proving a case against him self as hum an psychology usually 
prevents one from adm itting one's guilt, rather, it m otivates him to resort 
to all possible ways for avoiding punishm ent. One of the principles of 
crim inal justice i.e. nobody is to be com pelled by threat, prom ise or 
inducem ent in any criminal case to be a witness agaii\st him self, makes 
the scope more untenable. As a result, it is always an uphill task for the 
prosecution to unearth a crime, bring the witnesses in support of his case, 
rebut the defence arguments and prove the case beyond all reasonable 
doubt. These tasks becom e more difficult on account of scarcity of 
resources, shortage of manpower in the prosecution office, sluggish and 
carefree mood of governm ent officials, political interruption and most 
im portantly corruption. Criminal courts are already overburdened with 
cases and the growing number of cases often m akes it difficult to handle 
all cases through formal trial.

For m any years, jurists of this region have been trying to overcom e these 
problem s and searching for an easier and speedy procedure. Civil courts, 
to avoid formal trial, have already embraced alternative dispute resolution 
(ADR) w hich is instrum ental in deciding civil cases in expeditious ways.^ 
For criminal courts, there are provisions for sum m ary triaF and speedy 
triaP which help to dispose of a small num ber of cases while the rest the 
courts have to follow the normal and lengthy procedure. In this backdrop, 
plea bargaining may essentially play an im portant role. Plea bargaining 
is com m on in some jurisdictions of the world and has a wide application 
in the crim inal courts of the United States of America.

1. ADR is introduced in the Civil Courts of Bangladesh by several Acts, i.e. The 
Code of Civil Procedure (Amendment) Act, 2003 (Act No 4 of 2003); The Artha 
Rin Adalat Ain, 2003 (Act No 8 of 2003); The Code of Civil Procedure 
(Amendment) Act, 2006 (Act No 8 of 2006).

2. Chapter XXII of the Code of Criminal Procedure 1898 (Act No. 5 of 1898).
3. The Law and Order Violating Offence (Speedy Trial) Act, 2002 (Act No 11 of 

2002 ).



This study seeks to provide a com prehensive idea about plea bargaining. 
Besides, an attem pt is made to analyse the practices of plea bargaining in 
the different regions and different legal systems of the world. As a m atter 
of objectivity, argum ents both in. favour and against the concept of plea 
bargaining has been put forward. Provisions of guilty plea under the 
p resent proced u ral law s of Bangladesh are identified  and m ost 
im portantly , this study em phasizes on the in troduction  of plea 
bargaining as a method to aid criminal justice system of Bangladesh. 
Based on experience of other countries, several recom m endations are 
also made for possible incorporation it in our criminal procedure.

2. C onceptualizing T le a  Bargain ':

2.1 Historical basis of plea bargain:

The practice of plea bargaining dates back to the seventeenth centviry 
w hen the old English Com m on law courts would grant pardons to 
accom plices in felony cases upon the defendant's conviction, or 
execution upon the defendant's acquittal.'* This prosecutorial tool was 
used only episodically before the 19th century.^

In USA, the practice of plea bargaining goes back a century or more. Plea 
bargaining was scarcely acknowledged in the United States before the 
1920's.^ Plea bargaining was not as pervasive as it is now , not even close 
to it, but it was by no m eans rare.^ In 1839, in New York one out of every 
four cases ended with plea bargaining.* By ti"ie m iddle of the century 
there were guil ty pleas in half of the cases It has kept its dom inance e ver 
since. One can trace steady and marked decline in num bers of trials by 
jury in Am erica from  the early 19th century on.’°
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2.2 Conceptualising plea bargaining.

Plea bargaining is a process w hereby the accused and the prosecution in 
a crim inal case work out a m utually acceptable disposition of the case. 
This negotiation leads to an agreement by settling the case against the 
accused. In plea bargain the accused agrees to plead guilty in exchange 
for som e concession from the prosecutor. This concession can include a 
reducing of charges or lim iting the punishm ent that the court may 
im pose on the accused. Som etim es, one elem ent of the bargain is that the 
accused reveals inform ation such as, the location of stolen goods, names 
of co-accused or adm ission of other crimes etc. Plea agreements can, and 
often are, conditio.ned upon the defendants' agreem ent to certain 
conditions such as co-operating in an investigation, giving testim ony for 
the prosecution against another accused and refraining from further 
violation of law.^^

In 1975, the Law  Reform  C om m ission of C anada defined "plea 
bargain'ug" as

"any agreement by the accused to plead guilty in return for the 
promise of some benefit"'^

Black's law dictionary defines it as

"the process whereby the accused and the prosecutor in a criminal 
case workout a mutually satisfactory disposition of the case subject 
to court approval. It usually involves the defendant's pleading 
guilty to a lesser offence or to only one or some of the counts of a 
multi count indictment in return for a lighter sentence than that 
possible for the graver charge."'^

In plea bargain the accused or his pleader, prosecutor and in some 
cases, the victim sit together and resolve the case. The prosecutor 
advises the accused to plead guilty in return of some kind of 
incentives and when the accused accepts the deal the concerned 
court then passes a sentence according to their agreement. The 
incentives offered by the prosecutor to the accused must not go 
beyond the laws relating to plea bargain.

2.3 Areas of bargain:

There are basically three different ways in which parties can mutually 
arrive at an understanding, i.e. charge bargain, sentence bargain and fact 
bargain. This is not necessary that all of these are com m on in every 
jurisdiction using plea bargaining.

11. Supra note 4.
12. Law Reform Commission of Canada, Criiniml Procedure: Control o f the Process 

(Working Paper No.l5), Ottawa, Information Canada, 1975, page 45.
13. Black's Law Dictionary, 7th edition.



2.3.1 Charge bargain: This is a common and widely known form of plea. 
W here there is only one charge against any person, the prosecution may 
prom ise the accused that a charge for a lesser offence will be brought in 
return for a plea of guilt, for exam ple, a charge for culpable hom icide 
instead of m urder, or charge for attempted burglary instead of burglary. 
W here the prosecutor has the opportunity to bring more charges, the 
accused may be offered dism issing some of the charges against him.

Charge discussions m ay include the following^'*;

i. the reduction of a charge;

ii. the withdrawal or stay of other charges;

iii. an agreement by the prosecutor not to proceed on a charge;

iv. an agreement to stay or withdraw charges against third parties;

V. an agreem ent to reduce m ultiple charges to one all-inclusive charge;

vi. the agreement to stay certain counts and proceed on others, and to rely 
on the material facts that supported the stayed counts as aggravating 
factors for sentencing purposes.

2.3.2 Sentence bargain: Sentence bargaining involves an agreem ent to a 
plea of guilt in return for a lighter sentence. This kind of bargaining 
occurs when an accused is told in advance what his sentence will be if he 
pleads guilty. The accused takes the incentive i.e. a lesser punishm ent for 
his co-operation which would otherwise be two, three or four times 
higher if he would not plead guilty. Typically, a sentence bargain can 
only be granted if it is approved by a trial judge. Sentence bargaining 
som etim es occurs in high profile cases where the prosecutor does not 
want to reduce the charges against the accused usually for fear of media 
or public reaction, but instead assures a reduction of the sentence.

Sentence discussions may include the following'^:

i. a recommendation by a prosecutor for a certain range of sentence or for 
a specific sentence;

ii. a joint recommendation by a prosecutor and defence counsel for a 
range of sentence or for a specific sentence;

iii. an agreement by a prosecutor not to oppose a sentence recom 
mendation by defence counsel;

iv. an agreementby a prosecutor not to seek additional optional sanctions, 
such as prohibition and forfeiture orders;
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V. an agreement by a prosecutor not to seek more severe punishment;

vi. an agreement by a prosecutor not to oppose the imposition of an 
intermittent sentence rather than a continuous sentence.

2.3.3 Fact bargain:

Fact bargaining is the least used of negotiation tactics. It involves an 
adm ission of certain facts in return for an agreem ent not to introduce 
certain other facts in evidence. In factbargain, tliere m ay be a prom ise not 
to "volunteer" inform ation detrim ental to the accused during the 
sentencing hearing or prom ise not to mention a circumstance of the 
offence that m ay be interpreted by the judge as an aggravating factor

3. Critical analysis of plea bargaining;

Plea bargaining or plea negotiation has been a subject of considerable 
debate over the last few decades among m embers of the judiciary, the 
p ra c tic in g  b a r , law  e n fo rce m e n t a g en c ies  and  the aca d em ic  
community. This debate helps us to com prehend the concept o f bargain 
in crim inal case more clearly.

3.1 Argum ents in favour of plea bargain:

There are m any argum ents in favour of using the m echanism  of plea 
bargaining in crim inal justice system. Som e of the m ost noteworthy 
argum ents are highlighted below:

3.1.1 Efficiency in criminal justice adm inistration: Courts of law, 
law yers and law  en fo rcem en t agency  are the m ost im p o rtan t 
instrum ents o f the criminal justice system. Plea bargaining has been 
proved to be a blessing for all these three organs. In m any judicial 
system s the num ber of courts, judges, prosecutors and prison ce llj are 
inadequate to deal with the overwhelm ing num ber of criminal offenders. 
As crim inal courts becom e packed to its capacity, prosecutors and judges 
feel increased pressure to m ove cases quickly. Flea bargaining greatly 
reduces the strain on the criminal justice system and, therefore, is 
considered essential to m aintain its efficient functioning.^^

Police officers rem ain busy in conducting investigation to find out the 
link of the accused with the crime. Police forces can function more 
efficiently in crime prevention and control once their ever binding 
pressure is reduced by plea bargaining.^® The m ost com m on argument
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offered in favour of plea bargaining is that it lifts the burden of heavy 
caseloads from the shoulder of the courts. For a judge, the primary 
incentive for accepting a plea bargain is to m ove a long busy calendar.'^

A great num ber of courts sim ply do not have time to try every case that 
comes through the door. W here there are a great m any cases for trial, it 
becom es very difficult for the prosecution to take all requisite steps in 
order to win in trial. Prosecutors feel that they will have additional time 
and resources for im portant cases that m erit more careful consideration 
if they conclude a large num ber of less serious cases by means of plea 
bargaining.

3.1.2 Decide other cases: One of the most im portant benefits of plea 
bargaining to a prosecutor is that it perm its him to gain the co-operation 
of the accused in the capture of and com pilation of evidence against 
larger crim inal figures.^® Prosecutors som etim es offer deals to the 
accused who, has given testim ony about the accused or helped resolve 
som e other troubling cases.^’

3.1.3 Avoid the uncertainty of trial: No m atter how strong the evidence 
m ay appear, no case is a forgone conclusion. An acquittal is always a 
possibility as long as a trial is pending. The prosecutor m ay wage a long, 
expensive and valiant battle and still lose the case. Plea bargain helps 
avoid the uncertainty of the trial and m inim izes the risk of undesirable 
results for both parties. Here the benefit is an assured conviction.^

3.1.4 Inadequate evidence: In a num ber of cases the accused is acquitted 
sim ply on account of inadequate evidence against them. Prosecutors 
m ay be certain of the guilt of the accused in a m atter, but the evidence 
m ay not be enough to convince the court. Plea bargain m itigates the 
possibility of the accused being found not guilty.

3.1.5 M itigates the risk of being guilty for severe offence: In plea 
bargain, the accused is left to choose betw een the certainty of a much less
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serious charge or the uncertainty of a trial in which the accused m ay be 
found not guilty, but which carries the risk of being found guilty of the 
original, more serious charges.^-  ̂ The accused will lose his chance of 
acquittal but he will also lose the risk of going to jail. For m ost accused, 
the principal benefit of plea bargaining is receiving a lighter sentence for 
a less severe charge than the result from taking the case to trial and 
losing.^*'

3.1.6 T im e: Every trial is a time consuming, lengthy affair The defendant, 
victim and witnesses have to spend considerable time for proper disposal 
of a crim inal case. Judges and prosecutors also have to rem ain busy with 
the trial schedule of enorm ous number of cases. Plea bargaining curtails 
this otherwise long process. Trials which can take weeks or months often 
are arranged in m inutes by means of plea bargain.^

3.1.6 Econom ic incentive; Plea bargain reduces expenditures. The total 
cost of crim e includes expenditures on police, prosecution, legal aid, 
courts and prisons.^® By reducing the length of trial it alleviates the 
workload of prosecutors, redu ces the pressure on judicial resources and 
courtroom  facilities and decreases all other expenses necessary for trial.

To defend a charge, usually the accused has to appoint a lawyer. The 
more time a trial consumes, the more time the lawyer engages and more 
m oney has to be p aid . For a poor accused, it is not easy to appoint a good 
law yer to defend his case for the whole trial, rather, it is up to the decision 
passed on the basis of plea bargaining.

3.1.7 Publicity : The absence of trial lessens publicity of the case. For 
personal interests or social pressures famous people as well as ordinary 
people w ho depend on their reputation in the com m unity and do not 
w ant to bring further em barrassm ent to their families, m ay wish to avoid 
the length and publicity of a formal trial, By choosing to plead guilty they 
can keep their nam es out of the public eye.

3.1.8 B en efit for w itness and victim : Plea bargaining m ay also bring 
benefits for witnesses and victims. For example, victims of sexual assault 
or dom estic violence are often placed in the m ost em otionally sensitive 
situation and are required to testify in open court. Opposition pleaders 
often put forth questions which cause em barrassm ent especially in case 
of a w om an or child as in m any cases this becom es a social stigma on the

23. Plea bargain , Wikipedia <http://en.wikipedia.org/wiki/PIea_bargaiii> 
(accessed on 24/7/06),

24. Supra note 19.
25. Ibid.
26. Supra note 14.
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wom an so testifying. W itnesses are required to com e before the court as 
m any times as the case demands. As a result of plea bargaining, victims 
and witnesses can be relieved from the burden of appearing before the 
court as witiiesses.

3.2 A rgum ents against plea bargain:

The issue of 'plea bargaining' is not above criticism, rather since its 
inception, some im portant arguments have been raised against the 
practice. They are highlighted below.

3.2.1 Pressure on the accused; For what offences a person will be 
prosecuted is determined by the prosecutor which provides a broad 
range of options for officials. The norm al tendency of the prosecution is 
to overcharge the accused at the start of the case.^  ̂ Prosecutor may 
threaten the accused with a severe penalty if the accused decides to 
proceed to trial.^* Tlte less the chance for conviction, the harder the 
bargaining m aybe because the prosecutor wants to get at least a m inimal 
confession out of the a c c u s e d .A s  a result, plea bargain system puts 
strong pressure on the accused to plead guilty to crimes that they did not 
com.mit or for which they have a defence, in order to avoid the risk of a 
substantially harsher punishm ent after t r ia l .T h e  possibility exists that 
an accused will be pressured by his counsel to plead guilty to a crime, 
even though he may be factually or legally not guilty.^'

3.2.2 Participation o f the victim : In plea bargain, negotiation betw een 
the prosecution and accused decides the case, ignoring the victim. The 
process of plea negotiations may undoubtedly affect the victim of a crime 
in a m ost profovind and personal manner.^^ For exam ple, it may be a' 
matter of extraordinary significance to the victim of a crime of sexual 
assault whether the charge laid accurately reflects w hat really happened 
rather than a w eak version of events that effectively denies the reality of 
tlie victim 's experiences.

27. Ibid.
2iS. [d. In Should We Realli/ Ban Plea Bargaining?: The Core Concerns of Flea Bargaining 

Critics, Emory Law Journal, volume-.53-783, at page 771.
29. Outline o f the US Legal System; The Criminal Court Process. <http:// 

usinfo.state.gov/products/pubs/le^alotln/crinVmal.htm> (accessed on 12/ 
12/06).

30. Supra note ' 4.
^1. Ibid.
,i2. Department of Justice Canada, Virtini participation in the plea negotiation proccss 

in Canada: 2002, <http://canada.iustice.gc,ca/en/ps/rs/rep/2002/vppnpc/ 
summary,li{;nil> (accessed on 12/11/06).
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3.2.3 V iolation  of principles o f crim ina] justice: Pica bargaining violates 
m any basic principles upon which the criminal justice system rests. One 
of these principles is that it is better to let ten guilty' persons go free than 
to convict one innocent person. Plea bargaining attem pts to ensure that 
everyone is convicted, albeit with a lighter sentence than that which 
would have been awarded had he or she been found guilty in trial.^^

Plea bargaining violates the principk' that guilt or innocence should only 
be determ ined by those deemed fit to do so.^' Only judges and where 
applicable, juries enjoy that status. Plea b.^fgai îl■Lg takes difficult 
decisions out of the hands of qualified and socially  sanctioned 
individuals i.e. judges, and places them in the hands of lawyers,^'’who 
are subjected to serious financial and otfier temptations to i.it3iegard 
their clients' interests.

3.2.4 V iolation  o f fundam ental rights: Critics say that plea bargaiiring 
subverts m any of the values of criminal justice system “  as for example;

1. right to be presumed innocent and to have a fair and public trial
2. rig h t n o t to be compellL-d in an y crimiiuil case to be d w itness against 

him self

3. right to defend especially to tria! by jury

3.2.5 Personal b en efit: A trial requires significantly more personal effort 
and time than plea bargaining. When the court has heard all of the cases 
on the docket, the judge and public prosecutors are free to spend their 
time outside of the courtroom. Thus, it is often said that the incentives for 
public attorneys and judges to use plea bargaining are often personal.^^

3.2.6 D em eaning ju stice: The plea negotiation process has been in many 
instances regarded unnecessary and degrading to the criminal justice 
system. In particular, the process has been cridcized asbeing, or appearing 
to be, an irrational, unfair and secretive practice that facilitates the 
m anipulation of the system  and the com prom ise of fundam ental 
principles.^® It robs the court of its ability to properly separate the guilty 
from  the irmocent.^’ The justice system is reduced to a tool of the 
prosecutor instead of a tool of justice.^*”
33. Supra note 6.
34. Ibid.
35. Id. In Aischuler, A.V'I. (1983), Implementing the Criminal Defendant's RigSit io 

Trial: Attermtives to the plea bargnitiijig. University of Chicago Law Review, 50, 
at page 931.

36. Supra note 14.
37. Supra note 6.
38. Supra note 21, at page 6.
39. Supra note 6,
40. Ibid,
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3.2.7 Inconsistency with tlieory of punishment: The notion of plea 
bargaining is contrary to the purpose of the law in which a specific action 
should be associated with a specific penalty. Plea bargaiiiing and its 
leniency towards the guilty underm ines the deterrent effeci: of criminal 
sanctions and to reform  the offenders.'*’ One objection is that defendant's 
sentence may be based upon nonpenological grounds. The sentence 
often bears no relationship to the specific facts of the case.'*^

3.2.8 Keeping others out of the case: Some defendants may plead guilty 
to take the blam e for someone else, or to end the case quickly so that 
others who m ay be jointly responsible are not investigated. Rich and 
influential persons may exploit this process to keep their nam es above 
any blame.'*^

3.2.9 Discrim ination for poor accused: The outcome of plea bargain may 
depend strongly on the negotiating skills and personal dem eanor of the 
defence lawyer, thus puts persons who can afford good lawyers at an 
advantage.

3.2.10 Possibility of m isusing the process: W hen plea bargaining is 
available, prosecutors can extract a guilty plea in nearly every case, 
iiicluding very weak cases,.simply by adjusting the plea concession to the 
accused's chances of acquittal at trial."” W hen alm ost every case results 
in a plea of guilt, regardless of the strength of the evidence, prosecutors 
have m uch less interest in screening away weak cases. Since some cases 
are weak b e c a u ;t h e  accused is innocent, more innocent accused are 
charged and as a result, more are convicted.*^

3.2.11 No scope for evaluation: Another strong critique of plea bargain 
points out that the process is largely inaccessible; it is not open for review 
or evaluation. Plea bargaining is inaccessible because bargains are made 
in the shadows'**’ and withm  a low visible process."*^ Only the filial

41. Supra note 6.
42. Supra note 29.
43. Supra note 19.
44. Oren, Gazal-Ayal; Partial ban on plea bargaining-, Cardozo Law Review volume

27, issue 5, at page 2295 <fittp://papers.ssrn.com /sol3/ 
papers.cfm?abstract_id=794549> (accessed on 30/11/06).

45. Ibid.
46. Wright, Ronald , Miller, Marc; The Screening/Bargaining tradeoff ; <http:// 

www.questia.com/PM.qst?a=o&d=5001900495&er=deny> (accessed on 30/ 
11/06).

47. Bibas, Stephanos; Plea Bargaining Outside the Shadow a f  Trial; Harvard Law 
Review
Volume 117, number 8, Jime 2004, at page- 2547.
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product of each negotiation is reported on paper and in the courtroom. 
Negotiations m ay turn on a huge range of factors going well beyond the 
elem ents of the offence and the strength of the governm ent's evidence. 
Som e of these factors may be appropriate, others inappropriate, but it is 
only the parties who ever know the actual factors that determ ined the 
outcom e o f the public proceeding."*®

4. Plea bargain in Com m on Law Countries

Plea bargaining is originaliy an Anglo-Am erican system  of bypassing 
juries to reduce workload of the courts."*  ̂ Although it is m ost actively 
used in the United States, a fair number of other common law jurisdictions 
have also incorporated the practice of plea bargaining.™ A brief description 
of the practice as it exists in different jurisdiction is given below for a clear 
understanding of the issue in different legal contexts.

4.1 Plea bargaining in India:

The twelfth Law Commission of India, in its 142nd report on "Concessional 
Treatm ent for Offenders who on their own initiative choose to plead 
guilty w ithout any Bargaining" recommended for the incorporation of 
plea bargaining in the Indian criminal justice system. Later on the 
recom m endation of the 154th Law Com m ission report on "The Code of 
Crim inal Procedure 1973 (Act no.2 of 1974)"w as that plea bargaining 
should be incorporated in the criminal justice system. In April 2003, the 
Com m ittee on Reform s of Criminal Justice System ^'submitted its report 
to the M inistry of H om e Affairs which recom m ended that a system of 
plea bargaining be introduced into the criminal justice system  of India to 
facilitate the earlier resolution of criminal cases and reduce the burden 
on the courts.^^

Accordingly, the Crim inal Law (Amendment) Act 2005^Hvas passed 
w hich introduced plea bargaining in India. This Act came into effect 
since Ju ly 5, 2006. The am endm ent, through introduction of a new 
Chapter^ in the Crim inal Procedure Code enables a person accused of
48. Supra note 46.
49. Majumdar^ Atreyee Plea-bargaining- Guilty. But o f a Lesser Offence? <http;// 

202.71,128.135;5/bc/focusdetails.asp?ID=77> (accessed on 15/11/06).
50. Ibid,
51. Malimath Committee, headed by a former Chief Justice of the Karnataka and 

Kerala High Courts and former member of the National Human Rights 
Commission of India, Justice V.S. Malimath.

52. Recommendation 106 of the report submitted by Malimath committee.
53. Act no.2 of 2006.
54. Chapter XXI A Sections 265 A to K of Code of Criminal Procedure, 1898 (Act 

No. V of 1898).
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certain  o ft'enccj to file a a  ap p lication  for p lea bargain ing in the cou rt in 
w hich su cii o ffcn ce is pending for trial.

hi India plea b^irgaining is applicab le for persons w ho are accused, of 
offences for w hich  the pivnishmen!: does n ot exceed  seven years of 
im prisonm ent.^’̂  O ffences that affect the so cio 'econ om ic cond ition  o f the 
cou n try  or com m itted  again st a w om an or a child below  the age o f 14 
years shall no'; be covered  by th is procedure.-’* H ere, the application  for 
p ica bargain !n g  h as to b e  filed by the accused in the cou rt in w hich  such 
offence is p ending for tria l.’  ̂ A long w ith the application^ s/he has to 
subm it t-in affid av it stating the voUm tariness o f his/'her p referring this 
procedure.^^ It is m ^de obligatory  on the p art o f the C ourt receiv ing the 
application  to exam ine Ihe accuse^i in camera-^ to satisfy  that he or she 
filed the ap p iication  voluntarily  and if it finds so, it shall then provide a 
tim e to the parties to w ork ou t a m utually  satisfactory d isp osition  o f the 
case W h en  a case is institu  ted , on the ba.sis o f a police report, the public 
pro secu tor, police officer w ho investigated  the case, accused and the 
victim  cnn p articip ate  in  the negotiation ; for other cases the accused and 

victim  w ill participate.®* The accused as w ell as the v ictim , if they 
waivt, can  p articip ate  w ith their advocates w h o are engaged in the case.“  
W hen the parties satisfactorily  disposed of the case., the co u rt shali 
p rep are a rep ort and it shall be signed by  the p resid ing  ju d g e  and  the 
persons w ho particip ated  in. the m eeting.^  T he C ourt has the continuing 
duty  o f en su rin g  that the entire process of p lea barga in ing is voluntary.'-^ 
For the case w hich  h as successfu lly  undergone this process, the court 
shall d isp ose o f  the case by  sentencing the accused to one fourth o f the 
punishment.^® If a m inim um  sentence is p rovided  by  tlie law , the C ourt 
m ay senten ce the accused to h a lf o f such a punishm ent.^  The C o u rt m ay 
release the accused  on probation  if the law  allow s for it in the offence
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charged.^^ If the C o u rt fin d s that the ap p lica tio n  l^as been  fi'- i1 
in v olu n tarily  by the aceused or he has previously  been  convicted  fuj 
sam e offen ce, it shall proceed further in  accordance w ith the n.oi.aal 
p ro ced u re o f a crim inal case from  the stage such applicatitH^ has be.'jt 
filed.^

The ju d gem en t deUvered by the court in tlie case of plea bargain in g  sha j  
be filial and no appeal shall lie in any court again st snch ju d gem en t 
excep t the special leave petition  to the Su p rem e C ourt u nd er article  J 36 
or a w rit p etition  to a H igh  C ourt u nd er articles 226  and 227 o f the 
Constitution.*’̂  T h e statem en t or facts stated by  an accused in  guilty  plea 
ap p lication  shall n ot be used  for other purpose oth er th.^n f')r pien 
bargain ing/”

4.2 Plea bargain in United Kingdom;

Provision to p lead  gu ilty  vv̂ as form ally in troduced  in England by  the 
C rim inal P roced u re and Investigations A ct 1996.^’ Ju d g es have been 
g iv en  the d iscretion  to red uce sentence in  caye o f guilty  p leas by tiiO 
Pow ers of C rim inal C ou rts (Sentencing) A ct, 2000. This p rovision  of 
sentence reduction  is d irectly  reproduced in the C rim in al Ju stice  of 
2003. In  ord er to consider sentence reduction  o f an y  offence w here the 
accused  p lead s gu ilty , the court has to take into accou nt the stage in  the 
p roceed ings for the offence at w hich the offend er indicated his in tention  
to p lead  guilty^- and the circum stances in w hich this indication  w as 
made."^ In case o f an offence the sentence for w hich fa lls to b f  im p o std  
und er su bsech on  2 of section  110 or 111 of the Senten cin g  A ct, c- r.: t 
can im p ose any sentence not less than 80 p ercent of that specified  in ’ h r  . '- 

subsection.^^

T h e C od e for C row n  P rosecu tors sets ou t the circu m stances in vi îch. 
p leas to a red u ced  n um ber of charges, or less serious char/,es car b e  
accepted . T h ere  are specific gu idelines for the crow n p rc 'st'ou ors 
order to accep t any gu ilty  pleas. D efen d an tsm ay  w'ant to p lead guilty  to 
som e, b u t not all o f the charges.^^ C row n P rosecutors should  only  accept

67. Id, section 265 E(b).
68. Id, section 265 B(4)(b).
69. Id, section 265 G.
70. Id, section 265 K.
71. Section 49 of Criminal Procedure and Investigation Act 1996.
72. Section 144(l)(a) of the Criminal Justice Act 2003.
73. Ibid, sectionl44(l)(b).
74 Id, sectionl44(2).
75. Guideline no. 10.1 of Code of Crown Prosecutor.
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the defendant's plea if they think the court is able to pass a sentence that 
m atches the seriousness of the offending, particularly where there are 
aggravating features/*’ Crow n Prosecutors must never accept a guilty 
plea just because it is convenient/^ W hile deciding to accept any plea, it 
is the duty of Crow n prosecutors to ensure the interest of the victim^® and 
he or she has to explain to the court the basis on w hich any plea is 
advanced and accepted/^

The practice of plea bargaining in the UK is som ewhat different from the 
United States. It takes the form of insinuating reduction of sentence on 
particular occasions by the judge, in consultation with counsel on both 
sides. It does not involve formal negotiations betw een the counsels of 
both parties, where the accused decides to plead guilty on the assurance 
that he will get a lesser punishment.®"

4.3 Plea bargain ing in the U nited States o f Am erica:

In USA, trial by jury is a constitutional right. Article III section 2(3) of the 
US Constitution says that the trial of all crimes, except in cases of 
im peachm ent, shall be by jury. W hether the process of plea bargaining 
to avoid trial subverts this constitutional right has never been judicially 
determ ined. To the contrary the U S Suprem e Court in Brady v US 
defended plea bargaining by arguing that it was beneficial for both 
parties. Later on, in the famous case of Santobello v Nero York^- the US 
Suprem e Court justified the constihitionality of plea bargaining by 
saying that

"Plea bargaining is an essential com ponent of the adm inistration of 
justice. Properly adm inistered, it is to be encouraged."

In the sam e judgem ent, the US Supreme Court justified plea bargaining 
on econom ic grounds and said that " I f  every crim inal charge were 
subjected to a full-scale trial, the States and the Federal Governm ent 
would need to m ultiply by m any times the num ber of judges and court 
facilities."®

76. Ibid.
77. Id.
78. Id, Guideline no. 10. 2.
79. Id, Guideline no. 10.3.
80. Supra note 49.
81. 397 US 742 (1970).
82. 404 US 260 (1971).
83. Ibid.



Both in the state and federal levels of the United States at least 90 percent 
of all crim inal cases never go to trial and are instead resolved by plea 
bargaining.®^ About 95 percent of all felony convictions are the result of 
plea bargain.®^ This procedure is used so frequently and the criminal 
justice adm inistration of United States is so heavily dependent on plea 
bargaining that it is often commented that the American criminal justice 
system  would cease to function without plea bargaining.

For m any years, there was no uniform or official system  of plea 
bargaining in the United States.^ The system  of plea bargaining in the 
federal system  was officially recognized with the passage of the 1974 
am endm ents of Federal Rules of Crim inal Procedure and is now 
regulated by R u le ll of the Federal Rules of Criminal Procedure.

In United States, the Government and the defendant may enter into a 
plea negotiation with prior permission of the C o u r t .T h e r e  are three 
types®® of promises that the prosecutor can offer an accused for his guilty 
plea:

1. move for dismissal or not bring otlier cliarges;
2. recommend or agree not to oppose the defendant's request, for a 

particular sentence;

3. agree that a specific sentence is the appropriate disposition of the case.

Here, the duty of the court is to ensure that the accused has entered a 
guilty plea voluntarily and not by any force, threat or promises other 
than the prom ises in a plea agreement and to inform the accused the 
consequences of such agreement.** The contents of plea bargaining must 
be disclosed in open Court®* and the trial judge has the power to accept 
or reject it.‘̂  ̂The Courts are forbidden from participating in discussions 
looking toward plea agreements.'^^ W hen the Court accepts the plea

Plea Bargain 1 4 5

84. Supra note 29.
85. For detail please see <http://www.pbs.org/wgbh/pages/frontline/shows/ 

plea/faqs/> (accessed on 21/1/06).
86. Concept paper on plea bargains, CEELI Concept Paper Series, December 16,1999, 

at page-3.
87. Rule 11(A) of Federal Rules of Criminal Procedure.
88. Ibid, Rule 11(C).
89. Id, Rule 11 (b)(2).
90. Id, Rule 11 (b)(1).
91. Id, Rule 11 (c)(2).
92. Id, Rule 11 (c)(3)(A).
93. Id, Rule 11 (c)(1).

http://www.pbs.org/wgbh/pages/frontline/shows/%e2%80%a8plea/faqs/
http://www.pbs.org/wgbh/pages/frontline/shows/%e2%80%a8plea/faqs/


agreem ent it m ust inform the accused that it will embody the agreed 
disposition in the judgement.^^ W hen the Court rejects a plea agreement, 
it m ust inform  the parties of its rejection, advice the accused personally 
that the Court is not required to follow the plea agreement and give the 
defendant an opportunity to withdraw the plea.**^

An accused may withdraw a plea of guilty with or without any reason 
before its acceptance by the Court and after its acceptance by showing 
ju st and fair reason.’*" After the imposition of sentence, the accused may 
not withdraw a plea of guilty and the plea may be set aside only on direct 
appeal or collateral attack.'^  ̂ The Court must determine that there is a 
factual basis for the plea before entering judgem ent on a guilty plea.®®

5. Plea bargain in Civil Law Countries.

Civil law jurists consider the concept of plea bargaining to be abhorrent, 
seeing it as reducing justice to barter.*” In civil law countries plea 
bargaining is extrem ely difficult as civil law systems have no concept of 
plea.'“  If any accused confesses, that confession is entered into evidence, 
but the prosecution is not absolved of the duty to present a full case.’®’ 
H ere prosecutors are required to file charges whenever sufficient 
evidence exists to support the guilt of the accused.’”  In recent years, in 
these countries, signs of a shift from a strict adherence to compulsory 
prosecution are noticeable. This trend is probably best seen in the 
em ergence of plea bargaining in Germany and Italy.’“

5.1 Plea bargain in Germany;

In 1877 when the Germ an Code of Criminal Procedure was first drawn 
up, it incorporated the rule of com pulsory prosecution by virtue of 
w hich prosecutors are allowed no discretion and are required to
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prosecute all cases that are supported by evidence. The Code of Criminal 
Procedure provides that-

"the public prosecution office shall be obliged to take action in the 
case of all criminal offenses which may be prosecuted, provided 
there are sufficient factual indications."’'”

Later on, a variety of new provisions widening prosecutors discretion 
have been incorporated into the Code that led to a gradual erosion of 
m andatory prosecution. In Germany, plea bargaining takes different 
forms. The m ost com m only identified forms are:

i. Diversion bargain under section 153a of Code of Criminal Procedure:
This section was added to the Code in 1975 and provided several 
exceptions to the rule of mandatory prosecution. It authorizes the 
prosecutor to refrain from prosecuting any minor offences on the 
condition that the accused agrees to provide some form of compensation 
to the victim or makes payment to a charity or the treasury.

ii. Bargain over penal orders'® :̂ This form of plea bargaining originates 
from the Penal Order Procedure.’*  Here the accused has 14 clays to 
decide whether to request a trial in court or to accept the penal order.
The attractiveness of penal order for the accused lies in less severe 
penalties contained in the order compared to the potential sentences 
that could be imposed of if the accused was convicted at trial.'*’* In the 
vast majority of cases, the penalty contained in the penal order is a 
monitory fine. By paying the fine, the accused avoids embarrassment, 
publicity and the costs of trial.'®’

iii. Bargaining over confession: Accused's confession and guilty plea do 
not replace the trial though it could shorten the length of the trial."” 
Before a formal charge is filed with the Court, the prosecutor plays a 
major part in negotiating with the defence counsel regarding the 
prospect of an accused's confession. The prosecutor may offer to 
charge the accused with fewer offences than the accused is alleged to 
have committed or to move for a lenient sentence at trial.’"

104. Section 152(11) of The German Code of Criminal Procedure 1877.
105. Penal order is a document prepared by the prosecutor, which contains the 

accused's offence and punishment for the offence. Punishment in the penal 
orders include day fines, a suspended prison sentence of up to one year, 
suspension of a driving licence and forfeiture of the profits of the crime.

106. Procedures for Penal Order, section-407-412, the German Code of Criminal 
Procedure 1877.

107. Supra note 128, at page-37.
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109. Id.
110. Id.
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5.2 Plea bargain in Italy:

In Italy, the new Crim inal Procedure Code of 1989 does not use the 
language of plea bargaining, but it contains two trial avoidance procedures 
that allow im position of sentences on the accused w ithout a full trial. 
These special procedures have becom e known as Italy's plea bargaining 
analogues.”  ̂The two trial avoidance procedures are:

i. Party agreed sentences; The party agreed sentence procedures means 
that the prosecutor and the defence may enter into an agreement as to 
the appropriate sentence to be imposed on the accused without going 
through a t r ia l .T h e  statutory requirement is that the punishment 
can't exceed two years of imprisonment."®

ii. Abbreviated or summary trials: Abbreviated trial procedure can only 
be requested by the defendant at the preliminary hearing to dispose of 
the case on the basis of the evidence accumulated.'"^ The incentive 
given to the accused for availing themselves of this special procedure 
is that after being convicted under this special procedure, they will 
receive a statutory mandated one-third reduction of the sentence that 
would have been imposed on them should they have been convicted 
after a full trial.”^

5.3 Plea bargain in France:

In France criminal offences are classified into minor offenses, intermediate 
offences and serious offences. These offences are tried by three different 
Courts i.e. police court, correctional court and the assize court. Although 
law requires that all serious offences be tried in the Assize Court, 
prosecutors m ay circum vent this limitation by charging an offender who 
has com m itted a serious offence with only an interm ediate offence or a 
minor offence."® This power of prosecutors to reduce charges is known 
as correctionalization which is refereed to by Am erican Com m entator as 
the French analogue of plea bargaining.”^

Once forbidden in m ost of Europe,’ ®̂ plea bargaining has steadily crept 
into m any countries systems during the past generation. Italy has
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already passed federal legislation to legalize it formally. Germ any, once 
praised as a land of without plea bargaining, has witnessed a rise in the 
popularity of plea bargaining.

6. Provisions of guilty plea in the Crim inal Procedure Code of 
Bangladesh.

Bangladesh has inherited a system  of adm inistration of justice from the 
British colonial rule. W e have the same adm inistration of criminal justice 
as it was in British India. Crim inal cases are basically regulated by the 
Code of Crim inal Procedure, which was enacted by the British rulers in 
the year of 1898. W ith the passage of time some am endm ents have been 
made and some special laws have also been enacted but still the 
provisions m ade by the British rulers prevail.

6.1 Guilty plea at investigation stage

According to the Crim inal Procedure Code of 1898, an accused may 
adm it his guilt before a m agistrate at the stage of investigation.’ ’̂ This 
confession m ust be made voluntarily m aintaining the procedural laws’^̂ 
and not by inducem ent, threat or prom ise’^ in which case it will go 
against him in evidence.’ '̂* It is to be noted that the Evidence Act, 1872 
d oes n o t take in to  acco u n t any co n fe ss io n  m ad e b e fo re  any 
police-officer’ -̂'’ or under police custody'^'’ to ensure its voluntariness. 
Before recording such statem ent, the duty of the concerned m agistrate is 
to inform  the accused that he is not bound to confess and if he does so it 
m ay be used against him .’^̂ The Court has also the right to punish any 
person on the basis of his c o n fe s s io n .T h e re  is no provision in either in 
the Evidence Act, 1872 or the Criminal Procedure Code, 1898 that upon 
confession, the accused will get any lenient punishm ent or will be 
favoured in any way. This m eans that there is no scope for any 
bargaining over confession

121. Section 164 of the Code of Criminal Procedure, 1898.(Act V of 1898).
122. Ibid, section 364 .
123. Section 24, the Evidence Act 1872 (Act no.lof 1872).
124. Section 164,364 of the Code of Criminal Procedure, 1898 (Act No. V of 1898) 
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127. Section 364 of the Code of Criminal Procedure 1898 (Act No. V of 1898).
128. State vs Mukter A ll , 10 DLR 155.



6.2 Guilty plea at trial stage

In  the trial o f a case before any m agistrate w hen the accused appears or 
is b ro u g h t before the C ourt and the m agistrate thinks, on the basis o f the 
re co rd , d o c u m e n ts  and  e x a m in a tio n  and  a lso  a fte r  g iv in g  the 
pro secu tion  and the accused an opportvm ity of bein g  h eard , there is 
ground for presum ing that the accused has com m itted  an offence, he 
shall fram e a form al charge against the accused .’ ®̂ Then the m agistrate 
shall ask the accused w hether he adniits that he has com m itted  the 
offence w ith  w hich  he is ch arged .’ ®̂ If he adm its the offence he is charged, 
m agistrate m ay con vict him  a c c o r d in g ly . I n  the trial o f a case before 
sessions court, after fram ing a charge the C ourt shall ask  the accused 
w hether he p lead s gu ilty  o f the offence charged or claim s to be tried.
If the accused p lead s guilty , the C ourt m ay convict the accused.

There is no p ro visio n  in any law  that the C ourt w ill convict an accused 
w ith  a len ient sentence because of his gu ilty  plea. In practice, m agistrates 
and ju d g es are often  sym pathetic and w here they have any d iscretionary 
pow er regard in g  p u nishm ent and other charges to be w ithd raw n, they 
try to ap p ly  the d iscretion  in favour of the accused.

6.3 Tender of pardon to accomplice

A ccord in g  to the C rim inal Procedure C ode, 1898, a m agistrate, at any 
stage o f investigation  or inquiry  or the trial and court o f sessions, at the 
stage o f trial, m ay tender pard on  to any accomplice.*^"* The m ain ob ject of 
this p rovision  is to obtain  ev idence against others. The prom ise is m ade 
w ith  cond itions of full and true discloser of the circum stances w ith in  his 
k n o w led g e  re la tin g  to the offen ce anci to every  p erson  in volved  
therew ith . T hat person  shall be exam ined as a w itness in the subsequent 
trial to estab lish  the p ro secu tor's case.*^^ If the person  w ho has accepted 
such tender, does not com ply w ith  the condition  w ith  w hich the tender 
w as m ad e, that is, w illfu lly  conceals anything essential or g ive false 
ev id ence, m ay be tried for his offence w hich  w as offered  to be tendered.
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R eco m m e n d a tio n s and  C o n clu sio n :

O urs is a ju stice  systenr w here the sheer m agnitud e of the n um ber of 
unresolved  cases threatens to underm ine the core concept o f ju stice. This 
calls for effective and m eaningfu l m easures to be incorp orated  in 
ad m in istration  of ju stice  and to this end plea bargain in g  w ill d efin itely  
be a w elcom e inclusion. The fact that the accused m ay be let off the hook 
w ith  a len ient p u n ish m en t in exchange for his adm ission  of gu ilt should  
not be a d eterrent as the ben efit outw eighs the d isad vantages of the 
system . A  thorough  analysis of how  this system  w orks in other countries, 
its m erits and d em erits and how  efficiently  the system  help s in the 
e x p e d ie n t  d is p o s a l o f c a se s  s h a ll p a v e  th e  w a y  fo r  e f fe c t iv e  
im p lem en ta tio n  o f the o p tion  of p lea b arg ain  in  crim in al ju stice  
ad m inistration . C onsid ering  the overcrow ded C rim inal C ourts and all 
the constrain ts p revailing, it w ill not be over am bitious for the C rim inal 
C ourts of B anglad esh  to consider inclusion of this in our crim inal ju stice 
system . A  new  and com plete chapter m ay be incorp orated  in the 
C rim in a l P ro ced u re  C od e of 1898. Sp ecific  reco m m en d atio n s are 
outlined  for consideration ;

1. A s plea bargain  is a process to avoid trial, it should  be offered at the 
beg in n in g  of a case. In  sections 242 and 265D  of the C od e of C rim inal 
P roced u re, 1898, w here C ourts fram e form al charge against any 
accused after consid ering  the case primn fa c ie  and ask the accused 
w h eth er he p leads gu ilty  or w ants trial, they should  have the pow er 
to offer the accused n ecessary  incentives for a m u tu ally  satisfactory  
d isp osition  of the case through plea bargaining.

2. W h en ev er any person  decides to p lead gu ilty , he has to be m ade fully 
aw are of the consequ ences. As in section  364 of the C rim inal 
P roced u re C ourt, 1898, the C ourt concerned  should  be invested  w ith 
the d u ty  to in form  the accused that if he follow s this p roced ure he 
w ill lose som e constitu tional rights like right to trial, right to confront 
and cross-exam in e w itnesses against him , right not to be com pelled  
to incrim inate h im self, right to appeal and so on.

3. In  the U nited  States of A m erica, the prosecu tion  has the right to offer 
the accused  to accep t this p roposal w hich  facilitates p rosecu tion  to 
overch arge and take an upper hand over the accused. This p roposal 
should  com e form  the side of the accused. The option  should  rem ain 
open for a specified  period  at the begim iing  of the trial, for exam ple, 
one m onth  from  the date of fram ing charge and if w ith in  this tim e, he 
decid es to p lead  guilty , he m ay apply to the cou rt in w hich  the trial 
com m enced .
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4. To arrive at a m utually satisfactory understanding in a case, the 
victem 's participation in a general registered case along with 
prosecution and accused or his lawyer has to be ensured so that his 
interest can be honoured. If any victim  raises any com plaint that the 
prosecutor and the accused in their m utual disposition have done 
som ething which provides extra benefit to the accused, the court 
sould take into account his allegation before its final acceptance.

5. In India, plea bargaining is not allowed for every offence. Here also, 
considering people's em otion and in order that serious offenders do 
not find them selves in a favourable position after com m itting a 
crime, plea bargaining should not be offered for grave offences. 
Cases which are tried sum m arily under chapter 22 of the Crim inal 
Procedure Code, 1898 and also offences triable under the Speedy Trial 
Act-2002  or offences coming under the preview of the Nari O Shishu 
Nirjatan Daman Ain -2000 should not be perm itted for resolution by 
way of plea bargaining.

6. The trial court should be invested w ith  the duty to ensure 
voluntariness of preferring this procedure. It is im perative for the 
court to be satisfied that the accused resorted to plea bargaining 
voluntarily and not under any threat or coercion.

7. In the prevalent legal system of Bangladesh only sentence bargaining 
rather than charge bargaining should be allowed. If the opposite is 
done there is a possibility that prosecution will be facilitated and in 
som e cases, even the law yer of the accused m ay take undue 
advantage. M oreover, fact bargaining is a process which is quite 
com plicated and requires skilled lawyers for both parties.

8. W hat incentive will be appropriate for an accused to induce him to 
adm it his guilt - is a question which should be determined after 
conducting a study of the accused undergoing trial. The reaction of 
the victim  and society should also be measured. The incentive may 
be two-third or three- fourth of the original sentence which might 
have been awarded, if found guilty. Accordingly, the accused who 
has preferred this process may be sentenced to one-third or 
one-fourth of the punishm ent provided for such offence.

9. W hatever the parties mutually accept, court has to respect it and 
pronounce its judgem ent on the basis of their m utual agreement. 
H owever, there m ust be a factual basis for the case. The court should 
satisfy itself by way of inquiry or by exam ining the report submitted 
by the parties that the act or omission which the accused admits 
constitutes the offence charged in the indictment. Such inquiry will 
protect an accused who is in the position of pleading voluntarily with 
an understanding of the nature of the charge but w ithout realizing 
that his conduct does not actually fall within the charge.




