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1. Introduction

UN Peacekeeping has become an increasingly prominent tool used by the 
international community to promote conflict management and resolution.' 
Its importance and relevance as a pragmatic tool to deal with conflicts 
worldwide cannot be over-emphasized as the United Nations is under 
constant pressure to respond to conflicts across the globe. Changing 
responses o f the United Nations to address these constant pressures are, day 
by day, adding new dimensions to the concept of peacekeeping. In many 
cases, particularly after the end of Cold War, two fundamentally different 
concepts - peacekeeping and peace enforcing - are being blended in field 
operations. Consequently, many legal issues are entering the forefront of 
public debate.

In the context of such background, the overall objective o f the present paper 
is to identify the legal aspects concerning UN peacekeeping, to assess the 
prevailing interpretations and doctrines supporting or rebutting the 
hypotheses associated with these legal aspects, and to look at the post-Cold 
War developments of peacekeeping and also to examine the legal issues 
arising out of such developments.

2. The Term ‘Peacekeeping’ in the UN Context: Misnomer or Open 
to Frequent Re-definition?

“Peacekeeping” is a broad, generic, and often imprecise term to describe 
many activities that the United Nations and other international organizations
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undertake to promote, maintain, enforce, or enhance the possibilities for 
peace. The word ‘peacekeeping’ is neither defined in the 111-article-long 
Charter of the United Nations,^ nor in any other international legal 
instrument. The existing literature also does not agree on a standard 
definition. Consequently, the concept of peacekeeping is open to a variety of 
definitions, and it has been used in several ways by scholars writing on the 
subject.^ The reason for this conceptual uncertainty is also due to the fact 
that this single concept is used to describe an evolving phenomenon with 
changing variables, actors and objectives."*

Former Secretary-General of the United Nations Dag Hammarskjold, who is 
also known as the father of UN peacekeeping, referred to peacekeeping as 
“Chapter 6 and a h a lf ’ operations, meaning “more than ‘good offices’ but 
less than ‘enforcem ent’” .̂  Doyle elaborates on Hamm arksjold’s meaning 
best when he defines a peacekeeping operation as

military and civilian deploym ents for the sake o f  establishing a ‘United  
N ations presence in the field, hitherto with the consent o f  all parties 
concerned,’ as a confidence-building measure to monitor a truce betw een the 
parties w hile diplom ats strive to negotiate a com prehensive peace or officials 
attempt to im plem ent an agreed peace.^

However, this definition is not a workable solution because peacekeeping 
today includes not only keeping peace.^ This covers a diverse range of 
interventions: from traditional peacekeeping, to peace enforcement.

36 M oham m ad N azm uzzam an Bhuian & M uham m ad M ahbubur Rahman

2 59 Stat. 1031, T .S. 993, 3 B evans 1153, entered into force on Oct. 24, 1945.

3 H iggins, R. U nited  N ations P eacekeeping: D ocum ents and  C om m entary, V ol. IV,
Oxford: Oxford U niversity Press, 1981, p. viii.

4 See, Durch, W. J. and Berkman, T. C. “Restoring and M aintaining Peace: What W e 
Know S o  Far”, in Durch, W. (ed.), T w enty-F irst-C entury P eace O perations, 
W ashington: U nited States Institute o f  Peace, 2006 , p. 5.

5 M ockaitis, T. R. P eace O perations and  In trasta te Conflict: The S w ord  o r  the O live  
Branch?, Westport: Praeger Publishers, 1999, p. 3.

6 D oyle, M. W. “Introduction; D iscovering the Limits and Potential o f  Peacekeeping”, in
Otunnu, O. A . and D oyle, M. W. (eds.), P eacem aking and P eacekeepin g  fo r  the N ew
C entury, N ew  York: Rowm an & Littlefield Publishers, 1998, p. 3.

7 M oham ed, S. “From K eeping Peace to B uilding Peace: A  Proposal for A R evitalized  
U nited Nations Trusteeship C ouncil” , C olum bia L aw  R eview , V ol. 105, N o. 3. 2005, 
p.810.



peacemaking, peace-building, conflict prevention, humanitarian operations, 
etc.* As such, the real difficulty in providing a comprehensive functional 
definition of peacekeeping is that, as peacekeeping takes on more and more 
functions, the definitions get longer, more general and less precise.^ 
Resultantly, at no time since its inception has the nature or the concept of 
peacekeeping been as open to redefinition as it is at this j u n c t u r e . T h e  only 
way, then, to define peacekeeping as it has been practiced is to take a cross- 
section of characteristics of the operations pursued to date. From this 
perspective, peacekeeping appears as the use of multinational military 
personnel, armed or unarmed, under international command and with the 
consent of the parties, to help control and resolve conflict between hostile 
states and between hostile communities within a state.*'

In this context, the United Nations view also deserves consideration. 
According to the United Nations, peacekeeping is a technique that expands 
the possibilities for both the prevention of conflict and the making of peace 
and requires the deployment of a United Nations presence in the field, 
hitherto with the consent of all the parties concerned, normally involving 
United Nations military and/or police personnel and frequently civilians as 
well According to the General Guidelines fo r  Peacekeeping Operations 
issued by the UN Department of Peacekeeping Operations (DPKO), 
peacekeeping refers to

U nited Nations presence in the field (normally involving military and civilian
personnel), with the consent o f  the conflicting parties, to im plem ent or monitor
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the im plementation o f  arrangements relating to the control o f  conflicts (cease
fires, separation o f  forces, etc.) and their resolution (partial or com prehensive  
settlem ents) or to ensure the safe delivery o f  humanitarian relief.'^

Thus it appears that the word ‘peacekeeping’ as it is used these days by the 
United Nations is terminologically a misnomer since peacekeepers might be 
asked to operate in situations where there is no peace to keep. At the same 
time, even if terminological aspect is left aside giving primacy to the 
practical meaning, the problem of definition remains complex due to 
frequent change o f the fundamental nature, extent and characteristics of so- 
called peacekeeping operations.'^ However, this does not adversely affect the 
present study. For the purpose of this study, the definition offered by the UN 
Department of Peacekeeping Operations (DPKO) as mentioned above will serve 
as the working definition.

3. Legal Basis of UN Peacekeeping
The innovation of peacekeeping is not necessarily a recent phenomenon. 
Although peacekeeping has become widely known as one of the most 
significant contributions of the United Nations aimed at maintenance of 
international peace and security, the UN Charter does not mention it, nor did 
the United Nations founders anticipate it,'^ and, as a matter of fact, its 
origins lay in a much longer tradition, nurtured over time by many 
imaginative policy makers, scholars and peace movement organizations,

with roots in the experiments with multinational auspices for international 
forces during the League of Nations.'^
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Although the UN Charter does not explicitly authorize peacekeeping, the 
United Nations has grounded its peacekeeping missions in chapters VI and 
VII —  and in the space in between the provisions of these chapters.** Since 
it emerged within the framework of chapter VI of the UN Charter dealing 
with pacific settlement and chapter VII dealing with enforcement, the legal 
foundation o f UN peacekeeping is often justified by claiming that it is within 
the purview o f chapter six and a half.'^

Article 24(1) of the UN Charter provides that in order to ensure prompt and 
effective action by the United Nations, its members confer on the Security 
Council primary responsibility for the maintenance of international peace 
and security. However, the responsibility conferred herein on the Security 
Council is “primary” , not exclusive.^® The General Assembly is also 
authorized to be concerned with international peace and security.^* This is 
because Article 14 of the UN Charter empowers the General Assembly to 
recommend “measures for the peaceful adjustment o f any situation” .̂ ^
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Herein the word “measures” implies some kind of a c t i o n s . T h e  only 
limitation in this regard is that the General Assembly should avoid such 
recommendations while the Security Council is dealing with the same matter 
unless the Council requests to do so.̂ "*

Chapter VI o f the UN Charter provides the procedure for peaceful settlement 
of disputes. In case of any dispute or any situation which is likely to 
endanger the maintenance of international peace and security the Security 
Council is authorized to recommend appropriate procedures or methods for 
adjustment of the dispute or situation.^^ However, the measures under 
Chapter VI are non-military. Such measures may include the establishment 
of a peacekeeping force having no mandate to use military force except with 
a situation of self-defence. Moreover, consent of the host state is a 
precondition for establishing a peacekeeping force under this chapter.

On the other hand, Chapter VII empowers the Security Council to initiate a 
collective military action in an appropriate case. In Article 39 o f the UN 
Charter, the Security Council has been given the power to make 
determination of the existence of the threat to peace, breach of peace or act 
of aggression.^’ In fact, the Charter has centralized and institutionalized the 
process of determination of the crisis and for launching of the collective 
action.^* It has thus improved upon the Covenant of the League of Nations 
under which the League was not competent to decide whether or not a state 
had resorted to war in violation of the Covenant, but was left on each
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member itself to decide.^^ The most coercive action specified in this chapter 
is enshrined in Article 42 of the Charter. This Article authorizes the Security 
Council to “take such action by air, sea, or land forces as may be necessary 
to maintain or restore international peace and security”. The Security 
Council is yet to resort to these coercive measures, i.e., actions by military 
forces foreseen in Article In the situation between Iraq and Kuwait, the 
Council chose to authorize member states to take measures on its behalf.

4. Basic Principles of UN Peacekeeping

Ever since the United Nations effectively invented armed peacekeeping in 
1956, blue helmets have relied on a trinity of principles as their conceptual 
body armour. The consent of the parties, the neutrality/impartiality of the 
peacekeepers, and the minimum or non-use of force were meant to keep 
them above the conflicts that they were despatched to ameliorate or end.^' It 
is sometimes asserted that UN peacekeeping survived and developed 
because it adhered to these three basic principles with extra-ordinary 
flexibility.^^ However, these principles are interrelated and mutually 
reinforcing.^^

Traditional peacekeeping forces have been described as “consent forces” ,̂ '̂  
i.e., the consent of the parties to the deployment of the force and to the
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renewal of its mandate has been considered essential for their o p e r a t i o n . I n  
fact, consent o f the host state has been the heart of the peacekeeping capacity 
that has devolved on the General Assembly acting through its “Uniting for 
Peace” procedure and it has been a primary element in the legal and political 
foundation o f peacekeeping forces authorized on the basis of Security 
Council resolutions.^^ Although a textual reading of the Charter leads to the 
view that the consent of the “host state” is not necessarily needed if there is a 
threat to the peace, breach o f the peace, or act o f aggression, practice has led 
towards the other d i r e c t i o n . I n  the resolution establishing the United 
Nations Force in Cyprus (UNFICYP), it was expressly provided that the host 
state was to have a voice in the composition of the F o r c e . W h e n  the host 
state withdrew its consent to UN Emergency Force (UNEF), the UN 
Secretary General U. Thant observed:

. . .  i t . . .  has seem ed fully clear to me that since United Arab Republic consent 
was withdrawn, it was incumbent on the Secretary General to give orders for the 
withdrawal o f  the Force. The consent o f  the host country is a basic principle 
w hich has applied to all United Nations peace-keeping operations.

However, no consent would be necessary if the Security Council should 
order a peacekeeping force established by the Council itself or by the 
General Assembly to enter the territory of a particular state in order to 
maintain or restore peace. Nevertheless, after the Congo operation of the 
early 1960s, it was concluded in the UN Secretariat that the organization is 
structurally ill-suited for forcible peacekeeping.''®
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UN peacekeeping is also based on the principle that an impartial presence on 
the ground can ease tensions between hostile parties and create space for 
political negotiations."*' This impartiality, however, should not be confused 
with neutrality or inactivity. In fact, UN peacekeepers should be impartial in 
dealings with the parties to the conflict, but not neutral in the execution of 
their mandate."*^

Another traditional but basic principle of peacekeeping is the minimum or 
non-use of force. However, former UN Secretary General Kofi Annan 
recommends that the United Nations should abandon outdated concepts of 
neutral peacekeeping and replace them with a more muscular form of peace 
operation if it is to avoid the kind of fiascos in previous missions."*^ 
Mandates o f peacekeeping operations are now usually broad enough to allow 
troops to physically protect civilians under imminent threat of violence."*"* 
This use of force under imminent threat of violence may be a viable option 
only if supported by the other two basic principles.

5. Peacekeeping During the Cold War; A Historical Background 
from Legal Viewpoints

During the early years o f Cold War, veto power was a matter of regular 
recourse by the permanent members of the Security Council. Consequently, 
with the failure of the Security Council to act, the General Assembly, the 
second most important organ of the United Nations, came into prominence
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for the maintenance of international peace and s e c u r i t y T h i s  development 
was gradual and reached its climax with the adoption of the ‘Uniting for 
Peace’ resolution of November 3, 1950.'^*' This resulted into establishment of 
UN Truce Supervision Organisation (UNTSO) authorized to oversee the 
armistice between Israel and the Arab States. This can be considered the 
starting point for UN peacekeeping.'^^ The plan of this resolution was first 
outlined by the US Secretary of State, Dean Acheson, before the General 
Assembly on September 20, 1950 for strengthening the collective security 
system to enable the United Nations to maintain international peace and 
s e c u r i t y T h i s  development in the organizational field of United Nations 
made by this resolution was appreciated by a number of jurists and large 
majority of states."^^ However, a number of other jurists regarded it as a 
design to meet the breakdown of the collective security system of Chapter 
VII under strain of hostile alignments within the United N a t i o n s . T h e
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legality of “Uniting for Peace” resolution remains challenged by strict 
Charter constructionists even to this day.^‘

The practice of peacekeeping evolved dramatically since 1956 when, during 
the Suez Crisis, Canada’s Foreign Minister Lester B. Pearson proposed that 
third-party UN peacekeeping troops be used to allow France and Britain to 
resolve the crisis through negotiations rather than through a military 
confrontation.^^ Although originally a Canadian idea, the U N ’s Swedish 
Secretary-General, Dag Hammarskjold, began the process of 
institutionalizing peacekeeping as an extension of UN diplomacy.

During the first 40 years of the United Nations, ad hoc and informal 
arrangements were sufficient to manage the peacekeeping operations, which 
were generally limited in scope.^'* Therefore, traditional peacekeeping, 
which constituted the majority of UN operations during the Cold War,^^ 
entails the deployment of peacekeepers and observers assigned with 
responsibilities such as supervising buffer zones, monitoring ceasefires and 
supporting disarmament p l a n s . M i s s i o n s  were limited to interdiction 
between conflict parties and did not generally allow for assertive missions.’̂’
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Administrative functions were generally limited to management of the 
mission itself, rather than management o f the territory.'^* Quite simply, 
traditional peacekeeping consisted of keeping the peace. Consent of the 
parties, neutrality of the peacekeepers and minimal use o f force only for 
purposes of self-defense were adhered to as the key principles o f this type of 
intervention.'"’̂  The UN missions in Cyprus, the Golan Heights and Kashmir 
are representative o f traditional peacekeeping operations undertaken by the 
United N a tio n s.P eacek eep in g  in this sense was seen as a deterrent, applied 
to “placate and refrigerate the conflict environment to allow formal 
negotiations to take place” .^‘

In short, it can be concluded that during the Cold War, most peacekeeping 
operations involved a simple interposition of soldiers between the armed 
forces o f warring states, to monitor the observance of a ceasefire, pending 
the negotiation of a peace agreement. In many cases, this had the 
unintended effect of reducing pressure on the parties to make the necessary 
compromises, with the result that the peacekeepers were left in place much 
longer than originally envisaged.'’̂  Moreover, during this period, 
peacekeeping was largely confined to the Middle East and regional conflicts 
associated with de-colonization. It is only by 1960, that with the 
establishment by the Security Council of the United Nations Operation in the 
Congo (ONUC), another dimension - going beyond serving as a neutral 
buffer between states and becoming involved in intra-state conflicts - was 
added to UN operations.^^
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6, Legal Aspects of Post-Cold War UN Peacekeeping Operations

Today the international security environment is far more complex than it 
was in the Cold W ar era of bipolarity. The diminished threat of a world war 
has been replaced by the reality of intra-state conflicts that undermine 
stability and security at the domestic and regional level.' '̂^ W hile addressing 
this changed scenario, peacekeeping activities of the United Nations are 
demonstrating new dimensions. In fact, the recent UN “peacekeeping” 
operations differ in matters of environment, principle and practice from their 
Cold W ar predecessors.*"^ Especially, in the early 1990s, with the end of the 
Cold War, the UN agenda for peace and security rapidly expanded.*"^ 
Consequently, the extent to which the Security Council adopted decisions 
under Chapter VII since 1990 has been wholly unprecedented.^^ Indeed, the 
phrase “threats to peace” came to mean severe domestic violations of human 
rights, civil wars, humanitarian emergencies, and almost whatever a Security

Aft
Council majority (absent a Permanent Member veto) said it was. 
Therefore, whereas between 1947 and 1987, a span of 40 years, the United 
Nations undertook thirteen ‘peacekeeping’ missions of varying scope, 
duration, and degree of success,^^ between 1988 and 2007, a span of only
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nineteen years, the United Nations undertook fifty missions with 
increasingly ambitious mandates.™ At first, this activism was greeted with
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great enthusiasm - the United Nations could finally perform its mission as 
the guardian of peace throughout the world. Very soon, however, objections 
were raised, especially by the “third world,” against the perceived excess in 
the use of power and authority. Another important legal issue arising out of 
post-Cold W ar UN peacekeeping developments is the legitimacy of 
subcontracting, i.e., delegating UN peacekeeping mandates to single states, 
group of states and regional and sub-regional organizations. Moreover, since 
UN peacekeeping forces these days have extended mandate that authorize 
them to use military force not only for the purpose of self defence but also 
for the defence of their mandate,^' the aspect of mandate-execution calls for 
examination of other legal issues such as applicability of international 
humanitarian law (IHL) to UN peacekeeping forces and the legal status of 
such forces in terms o f their immunities and privileges. In what follows, an 
attempt is made to appraise, under different heads, all these legal aspects 
concerning post-Cold W ar UN peacekeeping operations.

6.1 Extended Mandate

In the recent years, the concept of peacekeeping has been stretched beyond 
recognition.^^ Interventions during the Cold W ar period are now described

A frican Republic (M IN U R C A ), 1998-2000; United N ations Observer M ission in 
Sierra Leone (U N O M SIL), 1998-1999; U N  Interim Administration M ission  in K osovo  
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retrospectively, somewhat romantically perhaps, as ‘traditional’, ‘classic’, 
‘relatively straightforward’ or ‘generally benign’ In fact, mandates o f Cold 
War peacekeeping and post-Cold War peacekeeping, if compared against 
each other, demonstrate striking differences. Although the United Nations 
had confronted the challenge of a failed state in the Congo operation o f the 
early 1960s,^'* intra-state conflicts did not emerge as the primary focus o f the 
Security Council until the late 1980s.^^ Within these complex environments 
the emphasis shifted from a monitoring or observation role to attempts to 
actively resolve and settle conflicts.^*^ As a result of this shift, the Security 
Council expanded the concept of peacekeeping from its classical origins into 
a new framework of complex operations. Prior to 1990, the United Nations 
had authorized two enforcement missions, one against North Korea in 1950 
and the other against Congo in 1960 (ONUC).^^ But, after 1990, it has 
approved a number of major operations with similar characteristics, in 
Kuwait, Somalia, the former Yugoslavia, Kosovo, East Timor, Albania, the 
Central African Republic and Sierra Leone. However, some of these are UN
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mandated forces, while others are merely authorized “coalitions of the 
willing” .’^

To portray the evolution of UN peacekeeping in terms of its mandate, 
contemporary literatures frequently resort to the concept of “generations of 
UN peacekeeping operations”,*® wherein most of the post-Cold War 
operations fall under the category of “new generation peacekeeping” .*' The 
most striking features of these “new generation” peacekeeping operations 
are not so much the large numbers of military personnel involved - several 
earlier peacekeeping operations, for example, in Sinai, the Congo, and
Cyprus had featured large deployments of Blue Helmets - as the important

82role and substantive diversity of their civilian and police components. 
Civilian functions discharged by peacekeeping operations or otherwise 
mandated by the Council included civil administration (most notably in 
Namibia, Cambodia, the former Yugoslavia, East Timor, and Kosovo); 
humanitarian assistance (a major feature of the current UN mission in 
Afghanistan deployed alongside a coalition peacekeeping operation, the 
International Security Assistance Force (ISAF)); human rights monitoring 
and training; police and judicial support, training, and reform; and even a 
degree of leadership on economic revival and development.*^ W hile military 
personnel remain vital to most operations, civilians have taken on a growing 
number of responsibilities, which include: (a) helping former opponents
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implement complex peace agreements by liaising with a range of political 
and civil society actors; (b) supporting the delivery of humanitarian 
assistance; (c) assisting with the disarmament, demobilization and 
reintegration (DDR) of former combatants; (d) supervising and conducting 
elections; (e) strengthening the rule of law, including assistance with judicial 
reform and training of civilian police; (f) promoting respect for human rights 
and investigating alleged violations; (g) assisting with post-conflict recovery 
and rehabilitation; and (h) setting up a transitional administration of a 
territory as it moves towards independence.^"* Depending on their mandate, 
such multidimensional peacekeeping operations (also referred to as peace 
operations) may be required to: (a) assist in implementing a comprehensive 
peace agreement; (b) monitor a ceasefire or cessation of hostilities to allow 
space for political negotiations and a peaceful settlement o f disputes; (c) 
provide a secure environment encouraging a return to normal civilian life; 
(d) prevent the outbreak or spillover of conflict across borders; (e) lead states 
or territories through a transition to stable government based on democratic 
principles, good governance and economic development; and (f) administer 
a territory for a transitional period, thereby carrying out all the functions that 
are normally the responsibility of a government.*^

It is sometimes argued that there are now more intra-state than inter-state 
conflicts, justifying peacekeeping with extended mandate. As former UN 
Secretary General Boutros Boutros Ghali observes, peacekeeping is “the 
invention of the United Nations” and accordingly, the UN has transformed 
its ‘invention’ over time to suit the exigencies o f the crisis at hand.*^ 
However, both the assumption as to the exigencies of the crisis and the 
transformed prescription thereto are questionable. There are some jurists 
who regard the peacekeeping missions’ extended mandate as contrary to the 
spirit and mandate o f the UN Charter. One argument is that interpretation of 
what developments may constitute “threats to the peace”, interpretation of 
the terms of Chapter VII of the Charter and also practice under that chapter.
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all have evolved significantly in the post-Cold W ar era without Charter 
amendment or a clear break with earlier interpretations.^^ Besides, according 
to the view of Fleitz, traditional peacekeeping is the only legitimate form of 
peacekeeping and various ‘improved’ models of traditional peacekeeping 
such as multidimensional, second generation, aggravated and muscular 
peacekeeping, are nonviable experiments without any clear doctrinal or 
theoretical fo u n d a tio n .T h e re  is also an ongoing debate as to whether 
humanitarian intervention is an essential element of peacekeeping process. 
Many scholars regard humanitarian efforts of peacekeeping missions as free
standing initiatives, structurally independent of peacekeeping activities.*® This 
is because to equate humanitarian situations with threats to international peace 
and security is a dubious proposition. The experience of Somalia was not very 
happy either for the people of that country or for the UN and as such the 
doctrine of humanitarian intervention needs to be treated with caution. There are 
other scholars, however, who consider humanitarian intervention as an essential 
element of peacekeeping process.®” A third approach, reflecting doubts about 
the desirability of integration and the possibility of insulation, holds that 
humanitarian action in complex emergencies should be institutionally 
independent of the United Nations altogether. A host of humanitarian 
organizations — first and foremost the International Committee of the Red 
Cross (ICRC) but also some non-governmental organizations — emphasize 
their structural independence.® ‘
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6.2 Subcontracting

After the end of the Cold War as the United Nations was placed center stage 
in efforts to resolve outstanding conflicts, the fading of ideological divisions 
and superpower spheres of influence enabled the members of the Security 
Council to act collectively and disinterestedly on many issues.^^ But the 
multiplication of peacekeeping missions resulting from such activism was 
not always accompanied by coherent policy or integrated military and 
political responses.^^ Consequently, a good number of missions encountered 
problems and received serious criticisms from the observers. Ultimately, the 
institution of UN peacekeeping started to face a new challenge - the “crisis 
of expectations” in the Cold W ar era aggravated to a “crisis of confidence- 
cum-credibility” and member states began to limit their military, political 
and financial exposure.^"' Especially, in the aftermath of the operations in 
S o m a l ia , i t  was generally acknowledged that United Nations did not itself 
have the institutional or logistic capacity to conduct peace enforcement 
operations.^^ The solution to this problem, in the eyes of many, was that 
such operations should be subcontracted.^^ However, there are several 
examples prior to Somalia missions that are equivalent to subcontracting. In 
1990, the Security Council authorised a multinational coalition to use all

Oft __
necessary means to enforce peace in the G ulf region. The UN 
peacekeeping mission in Liberia (UNOMIL) set up in 1993 is also 
sometimes regarded as a form of subcontracting as it worked in coalition
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with Economic Community of West African States (ECOWAS), a sub-regional 
organization. After the Somalia missions, modifying the G ulf W ar precedent 
somewhat, UN-authorized military action by the USA in Haiti, France in 
Rwanda, Russia in Georgia and NATO in Bosnia.^^ Thus, this practice of 
devolving control to other actors began to gain currency.

Experts are not unanimous on the legal justification of such subcontracting 
of peacekeeping. Some jurists view this practice of delegating enforcement 
operations to groups of member states is a recipe for marginalization of the 
United Nations. The marginalists believe that delegation will result in the 
neglect of Third W orld conflicts, great power abuse and a return to a world 
divided by spheres of influence, all of which will undermine United Nations 
le g i t im a c y .F ro m  marginalists perspective, NATO’s decision to use force 
in the Kosovo conflict without a UN mandate is the final nail in the United 
Nations’ coffin, representing the culmination of a trend, that has been visible 
for a while. They also argue that subcontracting raises concerns about bias 
and s e le c t iv i ty .S in c e  the major powers are interested to take military 
actions only when and where their national interests are involved, 
delegation of UN authority to them or to any so-called ‘coalition of the 
willing’ dominated by them, as has happened so far and most likely to happen in 
the days to come, belittles the fact that the United Nations is the political 
embodiment of the international community and the custodian of the 
international interest. Moreover, the United Nations has not adequate legal
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framework to ensure that subcontracted operations are conducted with 
appropriate accountability or oversight and has, so far, shown little 
inclination to meet this c h a l le n g e .T h is  also goes against the legitimacy of 
unguided subcontracting.

On the other hand, subcontracting has been heralded in some quarters as a 
necessary and innovative solution to the operational crisis of the United 
N a t io n s .T h e y  argue that although collective action would usually take the 
form of global action authorized under Article 42 of the UN Charter, it could 
also be implemented by regional airangements and agencies authorized under 
Article 53."’* Subcontracting is also thought to represent a promising trend 
insofar as it might help relieve some of the financial burden of the United 
Nations and promote wider participation in the maintenance of international 
peace and s e c u r i ty .T h e r e  is also a growing feeling that regional and sub
regional organizations should play a lead role in peacemaking, peacekeeping 
and peace-building in their own areas since they know  their region better 
than the U nited Nations.

6.3 Relevance of IHL in UN Peacekeeping

One o f the main aims o f UN peacekeeping is to ensure respect for IH L.' ' '  
But, are the peacekeepers bound by the standards of humanitarian laws? In
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no Id.
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the early days of UN peacekeeping operations, there was some doubt about 
the applicability of IHL to UN forces.”  ̂ Even if force is used as part of a 
peacekeeping force’s mandate, IHL -  as a law whose “thrust is at regulating 
the warrior, not the peacekeepers” ”  ̂ - was always a slighdy odd way of 
dealing with peace operations.'’"̂ This was due to various factors. 
Notwithstanding its international legal personality,"^ the UN is not in itself a 
state and thus, it does not possess the juridical or administrative powers to 
discharge many of the obligations laid down in the Conventions."^ It also 
lacks the legal and other structures for dealing with violations of IHL. Nor 
does it possess the competence to recognize that an armed conflict invoking
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the application of the Geneva Conventions exists.”  ̂ Moreover, one of the 
difficulties of applying the laws of armed conflict in peacekeeping 
operations is that many peacekeeping situations are below the necessary 
threshold level of violence.

However, since after the UN peacekeeping m ission’s engagement in Congo, 
many international organizations and jurists have been offering 
interpretations in support of applicability of IHL to the peacekeeping 
o p e r a t io n s .T h e r e  is an argument to the effect that there are situations 
where the United Nations would be responsible under customary 
international law for acts of persons or armed forces acting under its 
control."^ In the WHO Agreement Case, the International Court of Justice 
specifically referred to the existence of obligations at customary 
international law for international o r g a n iz a t io n s .A s  such, it is now 
generally accepted that IHL binds United Nations forces, whether 
performing duties of a peacekeeping or peace-enforcement nature,'^' and the 
conduct of hostilities by UN forces cannot be free from humanitarian
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constraint or application o f humanitarian law considerations.'^^ On the same 
reasoning, IHL is o f direct relevance to states contributing contingents to 
peace support operations even if they are not formally parties to the 
corresponding international tre a tie s .H o w e v e r , UN Model Agreement with 
troop contributing states now includes an express provision to the effect that 
the peacekeepers shall be bound by IHL.'^'*

Nevertheless, the attitude o f various national courts accelerated concerns 
among international lawyers. The Canadian Courts Martial Appeals Court 
held in R. v Brocklebank}^^ that Private Brocklebank, who was arrested for 
aiding and abetting the torture o f a Somali teenager, had no legal obligation 
to ensure the safety of a prisoner -  because neither the Geneva 
Conventions'^^ nor the Additional Protocols'^^ applied to peacekeeping
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operations. Hence IHL did not apply to Canadian Forces in Somalia. A 
Belgian Military Court investigating violations of IHL also came to a similar 
conclusion.'^*

In an attempt to clarify the doubt, the UN Secretariat, in 1999, in 
collaboration with the International Committee of the Red Cross (ICRC), 
finalized principles and rules on the observance of IHL by peacekeepers. 
Accordingly, on 6  August 1999, a bulletin'^^ was promulgated by the 
Secretary General of the United Nations.*^® In particular, the IHL obligations 
outlined in this bulletin include the standards on protection of civilian 
population,'^' means and methods of combat,'^^ treatment of civilians and 
persons hors de c o m b a t treatment of detained persons,'^"' and protection 
of the wounded, the sick, and medical and relief p e rso n n e l.H o w e v e r , this 
bulletin does not affect the protected status of members of peacekeeping 
operations under the 1994 Convention on the Safety of United Nations and 
Associated Personnel or their status as non-combatants, as long as they are 
entitled to the protection given to civilians under the international law of
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armed c o n f l i c t .T h i s  bulletin probably settled most immediate worries, 
but it does not cover all situations.'^* For example, where national 
contingents come together to form “coalitions of the willing” , but do not 
become organs of the UN, or fall under its command and control, then the 
UN cannot be held responsible for their acts.‘‘̂  ̂ In such cases, the acts of 
military forces remain the responsibility of the states concerned.
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Thus it appears that the issue of applicability of IHL to UN peacekeeping 
forces, that remained a grey area in the Cold War era, has gained some sort 
of legal clarification in the recent years. However, limited attention has been 
paid to develop mechanism to oversee adherence of IHL norms by the 
members o f subcontracted peacekeeping forces.

6.4 Legal Status of UN Peacekeepers

Under existing law, a UN peacekeeping operation is considered a subsidiary 
organ of the United Nations, established pursuant to a resolution of the 
Security Council or General Assembly.'"'^ As such, it enjoys the status, 
privileges, and immunities of the Organization provided for in Article 105 of 
the UN Charter,*"'^ and the UN Convention on the Privileges and Immunities
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o f  the UN of 13 February 1946.’'”  Other than these, the legal framework for 
UN forces is usually made up, infer alia, of: (a) the resolution of the
Security Council or the General Assembly establishing and mandating the 
forces, (b) the Convention on the Safety of United Nations and Associated 
Personnel 1994,''^^ (c) the Status of Force Agreement (SOFA) or the Status 
of Mission Agreement (SOMA) concluded between the UN and the host 
state,'"^^ (d) the agreement by exchange of letters between each of the 
participating states and the UN, (e) the regulations for the force issued by the 
Secretary-General. As mentioned above, the promulgation of the bulletin in 
1999 by the Secretary-General outlining the IHL obligations of the UN
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peacekeeping forces*'*^ does not affect the protected status o f members of 
peacekeeping operations under the 1994 Convention on the Safety o f United 
Nations and Associated Personnel.’'** Moreover, the Rome Statute*'*'^ gives 
the International Criminal Court (ICC) jurisdiction over serious violations of 
the laws and customs applicable in international armed conflict included 
under Article 8 (b) (iii), namely, ‘intentionally directing attacks against 
personnel, installations, materials, units or vehicles involved in humanitarian 
assistance or peacekeeping mission in accordance with the Charter of the 
United Nations’, as long as they are entitled to the protection given to 
civilians or civilian objects under the international law of armed conflict.’ ®̂ 
In case o f violations o f IHL, members of the military personnel o f a UN 
force are subject to prosecution in their national c o u r t s .T h e s e  provisions 
of the Rome Statute have significantly strengthened as well as clarified the 
position o f international law regarding the legal status o f UN peacekeepers.

7. Conclusion

The foregoing discussions reveal that after the Cold War, international law 
has developed to a positive direction in clarifying two important issues -  
applicability of IHL to UN peacekeeping forces and legal status thereof But, 
the legitimacy of extended mandate and subcontracting is yet to be 
satisfactorily established. Those advocating for legitimacy basically point to 
the notion of changed circumstances as the basis of justification. But, the 
existence of such circumstances that necessitated the merger of 
peacekeeping and peace enforcement, two radically different and apparently 
incompatible propositions, remains difficult to identify. Here lies the crux of 
the problem of extended mandate. If the international community could 
maintain the wall between peacekeeping and peace enforcement
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abandoning the idea of so-called generations of peacekeeping -  the United 
Nations could more legitimately respond to any given situation using either 
of these two instruments, who are different in their approaches and 
mandates. On the other hand, subcontracting cannot be defended only by 
resorting to Article 53 of the UN Charter or to some questionable UN 
precedents, because the real concern is not as much on the authority of UN 
to subcontract as on the modalities of subcontracting. The United Nations is 
yet to develop any standards on “when to subcontract?” , “who can be 
subcontracted?” and “how to ensure accountability of subcontracted 
forces?” . It is, therefore, high time to develop these standards so that the 
substantial stakeholders feel confident that subcontracting is no more open to 
manipulation or reflective of the national interests of powerful states.

In fact, peacekeeping is a 50-year-old enterprise that has evolved rapidly in 
the past d e c a d e .E s p e c ia l ly ,  after the end of Cold War, acceleration of 
change is remarkable. Therefore, the world community has valid reasons to 
be concerned about the different aspects of peacekeeping, particularly, the 
legal one. Keeping the apparent positive achievement of UN peacekeeping 
in mind, any redefinition or creative interpretation of existing laws and 
standards must be viewed with utmost caution.
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