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Introduction:
Islamic fa m ily  law  system  h a s  been  successfu lly  in  p ractice  by the  
M uslim  com m unity  since th e  early cen tu rie s  of Islam  u n til th e  p re sen t 
day. In th e  beginning  of th e  n in e teen th  cen tury , a n  a tte m p t w as m ade to 
reform  th e  trad itio n a l Islam ic family law. The idea  in  reform ing th e  law 
began  w hen  th e  c lassical doctrine of Islam ic Law w as felt by th e  
au th o ritie s  of certa in  M uslim  coun try  to be u n su ita b le  to cope w ith  
several p rob lem s faced by th e  M uslim  com m unity . Several M uslim  
c o u n trie s  have s ta r te d  to p rom ulgate  th e ir fam ily law  in  a  codified form. 
Not every a sp e c t of family law  w as su b jec t to  reform . Polygamy, Tcdaq, 
m in im um  age of m arriage  w as am ong the m a tte rs  of concerned  to th e  
reform ers. O ther a re a s  su c h  a s  m a in ten an ce  seem ed  to rem ain  
u n to u c h e d  by th e  reform ers a n d  th u s  w ere left to  be governed by th e  
c lassical law.
W om en’s righ ts  of p roperty  th ro u g h  m ain ten an ce  a re  a lready  g ran ted  in 
th e  Sharia  law  a n d  u n d e r  official law. However, a fte r several decades of 
im plem entation  of th e  legal provisions a t th e  co u rts , several problem s 
have b een  en co u n te red  by M uslim  w om en especially in  th e ir  w ays to get 
ju s tic e  a n d  th e ir  righ ts. As those  righ ts  are  n o t being  im plem ented 
w om en are  ac tually  deprived of those  rig h ts  w h ich  c an  em pow er them  
a n d  b ring  a b o u t th e  econom ic em pow erm ent. W ith th e  grow th of w om en's 
studies, m ore a n d  m ore au th o rs  have identified labour, power and  
sexuality  as th e  m ain  s tru c tu ra l elem ents shap ing  th e  re la tionship  betw een 
gender an d  power. ̂ The econom ic position  of w om en in  society is reflected 
according to  a n  em in en t a u th o r a s  ability to own, o r in h e rit a n d  control, 
incom e earn in g  a sse ts ; ability to partic ip a te  in  econom ic activities; 
contro l over th e ir  h u sb a n d 's  incom e a n d  righ t a n d  ability  to control 
property.2
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W omen in B angladesh are, m arginalised w ithin a n  in tensely  h ierarchical 
system  of gender relations w hich continually challenge to deny w om en not 
only access to social power and  control over the ir own Lives b u t also 
gran ted  rights to w hich they are entitled.^ Fem ale em ploym ent in 
B ang ladesh  did n o t provide w om en control over m ain  production , 
landow nersh ip  or incom e earned.^ However, M uslim  w om en in  M alaysia 
seem  to have a  b e tte r position  th a n  B angladesh . The G overnm ent of 
M alaysia th ro u g h  th e  N ational Policy of W om en in  1989 h a s  u nderlined  
stra teg ies for w om en’s advancem ent. W om en w ere given equal 
op p ortun ities  to h igher education , b e tte r access to h ea lth -ca re  an d  
encouraged  w om en to partic ipa te  in  w orkforce n o t only on the  
insign ifican t occu p atio n s b u t also in  p rofessional a n d  m anageria l 
po sitio n s.5 The governm ent developed several p rog ram s to im prove th e  
legal a n d  socio-econom ic s ta tu s  by providing g rea te r o p p o rtu n ities  in 
education , em ploym ent an d  m onitoring  p rog ram s for in teg ra tion  of 
w om en in  developm ent. D espite of indu stria liza tio n  a n d  m odernization , 
M uslim  w om en in  M alaysia did n o t ab an d o n  th e ir  religion, c u ltu re  an d  
trad itio n  in  o rder to im prove th e ir status.^

The p ractice  of M uslim  m ajority  co u n trie s  is sh a re d  like M alaysia an d  
B angladesh  to lead  to a  reduc tion  in im proper apph ca tio n  of Sharia  law, 
particu la rly  affecting w om en. The difference of social a ttitu d e  tow ards 
w om en in  B ang ladesh  a n d  M alaysia is th e  m ain  reaso n  for com parison  of 
th is  analysis. Therefore, th is  article  will en h an ce  access  to  th e  legal 
ju s tic e  system  by reviewing th e  re levan t jud ic ia l system  a n d  m echan ism  
in th e  legal fram ew ork a n d  p rocesses for th e  enforcem ent of Laws on 
w om en. The article  a im s to evaluate  th e  po ten tia lity  of Sharia  law for 
b e tte r p ro tec tion  of w onjen in  relation  to h er r ig h ts  of m a in ten an ce . The 
im pact of legal practice is exposed by the  cou rt cases, from w hich  the  views 
of the  jud ic iary  ab o u t th e  application of the  laws for th e  em pow erm ent of 
wom en of B angladesh an d  M alaysia can  be analysed. In view of our 
prem ises, we shall need to focus particularly  on th e  question  w hether 
judges protect w om en from abuse  and  exploitation.
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The Law of Maintenance in Bangladesh
The law s w hich  a re  in  force in  B ang ladesh  com prise  th e  genera l law  an d  
the fam ily law. The family law in  B angladesh  is b a sed  on religion. 
W om en’s rig h ts  to  p roperty  are  already g ran ted  in  th e  Sharia  Law^ an d  
u n d e r official law  b u t su c h  righ ts a re  n o t enforced. T here are 
m isconcep tions th a t  a s  w om en are  m ain ta in ed  they  a re  n o t to be 
provided of th e ir  lan d ed  en titlem en ts g ran ted  u n d e r Islam ic a n d  official 
law. T hus, th e  p a tria rch a l a rg u m en t th a t  w om en are  su b o rd in a ted  by 
religion is n o t com pletely true , a s  even th e  rig h ts  w hich  are  g ran ted  in 
th e  religious law  are  often n o t enforced in  a  m ale-dom inated  p a tria rch a l 
society.8 An innovative s tu d y  show ed th a t  w om en are  being deprived 
econom ically by th e  cu sto m s an d  conventions of th e  society  th a t  p u t an  
em bargo to secu re  th e ir  inheritab le  en titlem ents.^
In cases of m a in ten an ce , th e  co u rts  did n o t previously  provide for p a s t 
m a in ten an ce  u n le ss  s tip u la ted  in  th e  K abinnam a  (C ontract of M arriage), 
no r w ould it allow p o st-Id d a t  period (waiting period to rem any) 
m a in ten an ce  to divorced M uslim  wives. In B angladesh , w om en h ad  to 
rely on o th er tech n iq u es to secu re  som e post-d ivorce m ain ten an ce . One 
w riter suggested  a  hopeful tren d  tow ards adop tion  a n d  en forcem ent of c lau ses in  th e  m arriage  co n trac t or K abinnam a  w hich  w ould  clearly a n d  
in u n am b ig u o u s  te rm s provide for m ain tenance , a s  th is  offers p ro tection  
a g a in s t a rb itra ry  an d  im pulsive subjugation.^®
The law  of m a in ten an ce  in B ang ladesh  is a  com bination  of codified law, 
local trad itio n s  a n d  th e  trad itiona l M uslim  law. T he q u a n tu m  of 
m a in ten an ce  is reg u la ted  u n d e r th e  schools of M uslim  law  by 
considering  d ifferen t c ircu m stan ces. The H anqfi law  d e te rm in es  th e  scale 
of m a in ten an ce  by referring  to th e  social position  of b o th  h u sb a n d  an d  
wife. W hereas, th e  Shq fie  law only considers th e  position  of th e  h u sb a n d

Dhaka University Law Journal Volume 21, Number 2 December 2010

10

Lateef, Shaheeda. 1973, "In a Community”. Paper presented in the seminar on the 
status of women, held in Dhaka, pp.29-34; Serajuddin, Alamgir IVluhammad. 1987. 
“Muslim Family Law and the Legal Rights of Muslim Women in South Asia". Journal 
of Asiatic Society o f Bangladesh (Hum). Vol. xxxii, No.2, Dec. pp.128-147, at p. 128. 
Monsoor, Taslima. 2005. Judiciary & Gender on Trial. Published by British Council 
and Foreign and Commonwealth Office, Dhaka; Monsoor, Taslima. 2008. Gender 
Equity and Economic Empowerment: Family Law and Women in Bangladesh. 
Published by British Council under EWLR (Empowerment of women in the legal 
regime) a Higher Education Link programme of Law Dept Dhaka University and Law 
Dept SOAS (School of Oriental and African Studies University of London), Dhaka.
See for details Monsoor, Taslima. 1998. “In Search for Security and Poverty 
Alleviation; Women’s Inheritable Entitlements to Land, the Untapped Resources”. 
BILIA'S Journal o f International Affairs, Vol. 4, No. 2, July-Dee, pp. 42-57.
Malik, Shahdeen. 1990, “Saga of Divorced Women; Once again Shah Banu, 
Maintenance and the Scope for Marriage Contracts”. 42 DLR (Journal), pp. 35-40, at 
p. 39.

4 1 1 P a g e



Muslim Women in Bangladesh and Malaysia Professor Dr. Taslima Monsoor
Dr. Raihanah Abdullah

an d  th e  S h ia  law  focuses on th e  req u irem en ts  of th e  wife.^i B ang ladesh  
m ainly follows H anqfi law b u t th e  cases do n o t reveal th a t  th e  co u rts  
take  in to  con sid era tio n  th e  social position  of b o th  h u s b a n d  a n d  wife 
while a sce rta in in g  th e  a m o u n t of m ain tenance . The query  analysing  th e  
case  law  in  B an g lad esh  will project w h eth er th e  c o u rts  give m ore 
preference to th e  M uslim  w om en in  B ang ladesh  to realise  th e ir  rig h ts  of 
m ain tenance .
Application of the Legislation Relating to Maintenance by the 
Courts in Bangladesh

It m ay be expected  th a t  th e  effects of a  m ale-dom inated  p a tria rch a l 
society have a n  im p ac t on th e  cou rts . B u t som e Judicial decisions are  
rem arkab ly  en ligh tened  a n d  can  be seen  a s  a  d e p a rtu re  from the 
p a tria rch a l m ould . T hese decisions signify concern  of th e  h igher co u rts  
no t only a b o u t giving general em p h asis  on  w om en’s rig h ts  b u t  also  a b o u t 
th e  need  to p ro tec t w om en from cruel tre a tm e n t a n d  delibera te  econom ic 
deprivation . T here  a re  also m any ju d g m en ts , however, in  w hich  the  
co u rts  in te rp re ted  th e  legislation only on th e  b a s is  of o rthodox  concep ts 
an d  fail to give effect to th e  underl)ring social p u rp o se  of th e  Sharia  law 
or legislation.
The views of th e  ju d ic ia ry  a b o u t th e  application  of th e  law s for th e  
em pow erm ent of w om en in  B ang ladesh  w as an a ly sed  by repo rted  and  
u n rep o rted  cases. In view of th is  prem ises, we sh a ll need  to focus 
particu la rly  on th e  question  w h e th e r ju d g es  p ro tec t w om en from 
econom ic a b u se  a n d  exploitation. To analyse  how  far Judicial decisions 
are  enforced to p ro tec t or safeguard  w om en’s in te rest, or w h e th e r they 
are  m erely rheto ric , we have to go into deta ils of th e  family law 
ju d g m en ts .
T hus, th is  p a r t  of th e  p ap er will focus on th e  app lica tion  of th is  
legislation a s  reflected th ro u g h  case-law . F irs t of all, we are  
co n cen tra tin g  on th e  decisions of th e  h igher tie r of th e  Judiciary  to 
observe th e  a ttitu d e  of th e  Judges tow ards g ran tin g  m ain ten an ce  to 
w om en th e n  we will deal w ith  th e  u n rep o rted  decisions of th e  family 
cou rts. F inally we will focus on th e  prob lem s faced by w om en w hen  they 
w an t to enforce th e  law.
The repo rted  cases  of m a in ten an ce  of th e  h igher level of ju d ic ia ry  do n o t 
generally  p ro jec t a  m o d ern is t tren d  of th e  law. A lthough, th e  la te s t 
decisions of th e  h ig h est tie r of th e  jud ic ia ry  h a s  su d d en ly  m ade a  
su b s ta n tia l developm ent in  th e  law  of m ain tenance .
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In a  reported  case  on m ain tenance , th e  High C ourt show s itself to  be 
s ta tic  a n d  does n o t deviate from th e  trad itiona l concep t of providing p a s t 
m a in ten an ce  u n le ss  th e  claim  is b ased  on specific ag reem en t or a  decree 
of a  court. In R ustom  AU v Jam ila  Khatun^^, th e  High C ourt Division of 
th e  S uprem e C ourt did n o t g ra n t p a s t m a in ten an ce  allow ed by th e  lower 
C ourt a s  th e  wife w as n o t staying w ith  h er h u sb a n d . T h u s, th e  h u sb a n d , 
w ith  h is  sexual rig h ts  over th e  wife, con tro ls residence in  h is  m arita l 
hom e. W here th e  wife re fu ses to cohabit, sh e  becom es a  d isobed ien t wife 
or N ashuza , w h ich  w as in  th is  case  regarded  a s  a  prim a fa c ie  c au se  for 
no t allowing m a in t e n a n c e ,  M uslim  law only allows th e  wife 
m a in ten an ce  if sh e  is stay ing  in  h e r fa ther's  house , w h en  th e  h u sb a n d  
did n o t re q u e s t h e r to com e to h is  house, or it w ould involve d anger or 
risk  to h e r  life or h ea lth  to rem ove h e r from h e r fa th e r 's  h o u s e .  The 
co u rt did n o t consider th e  conditions w hich com pelled th e  wife in R ustom  
AU V Jam ila  Khatun'-^ to stay  sep ara te . T his conveys a n  im pression  of 
insensitive  a ttitu d e  tow ards w om en a n d  also  exh ib its a  stro n g  desire  to 
control w om en 's m ovem ent. The co u rt only allowed m ain ten an ce  from 
th e  d a te  of in s titu tio n  of th e  su it till th ree  m o n th s  a fter th e  decree for 
d isso lu tion  of m arriage, i.e. during  th e  period of h e r  Iddat.
In H osne A ra  B egum  v Md. R ezaul Karim^^, th e  High C ourt Division of tlie 
S uprem e C ourt o rdered  th e  h u sb a n d  to pay m ain ten an ce  even w h en  the 
wife left th e  h u s b a n d 's  residence. The wife w as living aw ay from  th e  
m atrim onial hom e on th e  g round  of cruelty. P erhaps, th e  evidence of 
cruelty  of th e  h u sb a n d  m ade th e  co u rt co n sid era te  tow ards th e  wife. 
However, in  Sirqjul Islam  u H elana B egum  a n d  others^'^ th e  High C ourt 
Division of th e  S uprem e C ourt decided th a t  th e  co u rt h a s  th e  ju risd ic tio n  
to p a ss  decree for p a s t m ain ten an ce  in a n  ap p ro p ria te  case  a n d  the 
decision of R u sta m  AU v Jam ila  Khatun^^ w as held  n o t to be applicable.
The la te s t position  of S u n n i Law in the  su b c o n tin e n t regard ing  p a s t 
m a in ten an ce  of M uslim  wife is held  by th e  A ppellate Division of the  
S uprem e C ourt in  Ja m ila  K hatun  v R ustom  AW^ is th a t  th e  wife is 
en titled  to p a s t m a in ten an ce  even in th e  absence  of any  specific 
agreem ent.
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U nreported  ju d g m e n ts  on  rea lisa tion  of m a in ten an ce  in  th e  fam ily co u rts  
of th e  cap ita l city of D h ak a  w ere ga thered . The cases are  u su a lly  b ro u g h t 
for th e  rea lisa tio n  of dow er an d  m ain tenance  together. B ecause  th e  rift 
betw een th e  p a rtie s  h a s  a lready  s ta rted , a  m a in ten an ce  claim  is th e  only 
w eapon w om en have to resto re  th e ir position  or a t b e s t to have som e 
relief from econom ic co n stra in ts . The cases on th e  issu e  of m a in ten an ce  
as a  fu n d am en ta l righ t of M uslim  w om en ap p aren tly  show  th a t  the  
family co u rts  stric tly  apply  th e  trad itio n a l M uslim  law, in  fact they  are 
not. O ther ju d g m e n ts  revolve in a  sim ilar tre n d  w here th e  d o ctrines of 
trad itiona l M uslim  law  are  forcefully applied  even w hen  it is no t 
applicable. As for exam ple the  doctrine of N a sh u za  or d isobedience is 
applied  to wives a n d  it is regarded  as th e ir  fau lt if they  leave th e ir 
m atrim onia l hom e even w hen  th e ir h u sb a n d s  lives ab ro ad  a n d  th e  
m other-in - law  ill-trea ts  them . B u t in accordance  to th e  Sharia  law  if 
th ere  is sufficient c a u se  for th e  wife to refuse to live w ith  th e  h u sb a n d  
she  is en titled  to m ain ten an ce . According to M ahom ed U llah Ibn S. Ju n g :
M ain tenance is due  to th e  wife even w hen  sh e  is in  h e r fa th e r’s 
residence, u n le ss  sh e  re fu ses  to live in  h e r h u s b a n d ’s h o u s e .20

In M onaw ara B egum  v Md. H annan  Hawladar^^, th e  fam ily co u rt of 
village M ad h u rch a r in  D ohar upazila  (unit of adm in istra tion ) of th e  
D h ak a  d is tric t did n o t allow th e  wife m a in ten an ce  on th e  g ro u n d  th a t  she 
w as n o t p re sen t in h e r in-law 's h o u se  while h e r h u sb a n d  w as w orking 
abroad . This m ean s th a t  th e  ju d g es a re  concerned  for th e  p resen ce  of the  
wife in  th e  m atrim onia l hom e, no t only for th e  perform ance of th e  m arita l 
obligations. T his is fu rth e r  evidence th a t  ju d ic ia l a ttitu d e s  a re  influenced 
by stereo typed  co n cern s ab o u t controlling w om en 's m ovem ent. In the  
above case, w h a t w as th e  wife expected to do in  th e  in-law s' h o u se?  It 
h ad  b een  held  in  a  very old easels th a t  th e  wife is n o t en titled  to 
m a in ten an ce  in su c h  a  situa tion , a s  q u arre ls  a n d  d isag reem en t w ith  h er 
m other-in -law  did  n o t co n stitu te  a  legal rea so n  for h e r to leave h er 
h u sb a n d 's  h o u se . T his s itu a tio n  could be  tack led  if th e  righ t of sep ara te  
residence an d  m a in ten an ce  for su c h  ill-trea tm en t or differences h a d  been  
s tip u la ted  in  th e  Kabinnam a, a s  in a  m u ch  older ca se .23 The c o u rt m ay 
have b a sed  th e  ju d g m e n t on th e  form er case, a lth o u g h  th e re  is no 
reference to any  case  law. On th e  o th er h an d , th e  co u rt w as relying on 
th e  w rong or fau lt of th e  plain tiff a n d  n o t th e  d e fen d an t's  stay ing  abroad .
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This m ight itse lf be th e  effect of th e  p a tria rch a l n o tions in fluencing  the  
a ttitu d e  of th e  judge . The co u rt a sce rta in ed  th a t  th e  wife h ad  left her 
h u sb a n d 's  residence  w ith o u t h is  perm ission, a s  sh e  could  no t p roduce  
any  le tte r show ing th a t  h e r h u sb a n d  h a s  given approval for h e r to leave 
th e  residence.
The c o u rts  in te rp re t th e  fact th a t  w hen  a  p lain tiff is n o t living w ith  her 
h u sb a n d  it is equ ivalen t to refusal to perform  m arita l obligations (See for 
deta ils A m bia  K hatoon v Md. Y asin  BeparP^, M s t H q feza  Bihi v Md. 
Shqfiqul Mst. R azia  A kh ter  v A bid  K alam  Azad) .26
Som etim es th e  fam ily co u rts  do n o t recognise th e  false allegations of the  
h u sb a n d  th a t  th e  wife does no t have any  m oral ch a ra c te r  a n d  w as 
m arried  before b u t  s trangely  allow th e  m ain ten an ce  of th e  Id d a t period. 
In Mst. S h a h id a  B egum  v Md. M ahbub Hossain^'^, th e  p lain tiff prayed for 
th e  rea lisa tion  of m a in ten an ce  only for th e  Id d a t  period. The d efen d an t 
alleged th a t  th e  p la in tiff h ad  m arried  him  while h e r  m arriage  w as already  
su b sis tin g  w ith  a n o th e r m an  a n d  sh e  d id  n o t have a  good m oral 
ch a rac ter. The co u rt rejected  th ese  defences a s  th e  d e fen d an t could  no t 
prove any  of th em  sufficiently. The co u rt held  th a t  a s  th e  d efen d an t h ad  
given Taloq  (one form of d isso lu tion  of m arriage) to th e  plaintiff, sh e  w as 
en titled  to m a in ten an ce  for th e  period of Iddat.
In Mst. M eherunnahar v R ahm an  Khondakar^^, th e  fam ily c o u rt squarely  
applied  th e  c lassical M uslim  law th a t  w hen th e  m arriage  is no t 
con su m m ated , th e  wife is no t entitled  to any  m a in te n a n c e .29 The co u rt 
rejected  th e  allegation of th e  d efendan t th a t th e  wife h ad  venereal d isease  
b u t decided th a t  Talaq  w as effectively given. The co u rt a sce rta in ed  th a t  
th e  d efen d an t h ad  failed to provide m ain ten an ce  to th e  p lain tiff b u t did 
no t allow m a in ten an ce  to th e  wife a s  sh e  he rse lf h a d  s ta te d  th a t  th ere  
w as no co n su m m atio n  of th e  m arriage. A lthough th e  facts and  
c ircu m stan ces  show ed th e  opposite, th e  co u rt ru led  th a t  ad m itted  facts 
need  n o t be  proved. It w as evident th a t  th e  p lain tiff (wife) lied in th e  co u rt 
ab o u t n o t having  in te rco u rse  w ith  h e r h u sb a n d . B u t w hy did sh e  lie? 
W as th e  force of fem ale seclusion  (Sham e or Lojja or Shararri) even 
stro n g er th a n  h e r  claim  for m ain tenance?  However, su c h  a ttitu d e s  of 
w om en are  never considered  in  a  co u rt of law. T here  is a  strong  
sen tim en t of fem ale sec lusion  of LoJja an d  S h a ra m  w orking w ith in  w om en
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of B angladesh , so th a t  they  do n o t like th e ir private affairs to be opened 
in  public. T hese em otions m ight have changed  th e ir  a ttitu d e  in  th e  legal 
battle .
It is im p o rtan t to po in t o u t th a t  it can  no t be g a th e red  from  th e  
ju d g m en ts  w h e th e r th e  co u rts  follow th e  trad itio n a l doctrine  of ta ldng  
in to  considera tion  th e  social position  of th e  p a rtie s  for a sce rta in in g  the  
q u a n tu m  of m a in ten an ce . It could  n o t also be a sse sse d  w h a t principle 
they  follow to a sc e rta in  th e  precise a m o u n t of m a in ten an ce . In  th e  
Kabinnam a, m a in ten an ce  is u su a lly  regarded  a s  to be given in  a 
respec tab le  m a n n e r [Bhodrochito hare). B u t it is no t exp ressed  how  m u ch  
m a in ten an ce  can  be regarded  a s  respectable.
In  som e cases, w here th e  h u sb a n d  resides abroad , th e  fam ily co u rts  
g ra n t a  h igher scale of m ain tenance . In  M argubater R o u f u A.T.M. Zahurul 
Haq Kharfi°, a  su it  for th e  rea lisa tion  of dow er a n d  m ain ten an ce , th e  
facts of th e  case  disclose th a t  th e  p a rtie s  w ere m arried  on  2 0 .1 0 .8 8  an d  
th e  m arriage  w as reg istered . In  th e  K abinnam a  th e  dow er w as fixed to 
th e  ex ten t of 30 0 ,0 0 0  tak a , w hich m igh t be for show  of s ta tu s  or secu rity  
for th e  wife. The p lain tiff p leaded th a t  th e  d efen d an t left for ab ro ad  a n d  
did n o t provide an y  m ain ten an ce  for her. The d efen d an t alleged th a t  th e  
p la in tiff w as having a n  affair w ith  an o th e r m an  a n d  w as unw illing to lead 
a  conjugal life w ith  him . The reaso n s b eh ind  th is  m ight be th e  m igration  
d ilem m as a ris ing  w hen  h u sb a n d s  w ork abroad , a s  well a s  th e  social 
d isapproval of th e  wife living w ithou t h e r h u sb a n d . T he h u sb a n d  gave 
Tolaq  to th e  wife on 25 .2 .90 . The co u rt decided th a t, a s  Tcdaq h a s  been 
given effectively, in  accordance  w ith  th e  M uslim  Family L a w s Ordinance  
1961, no m arriage  su b s is te d  a n d  th e  wife w as en titled  to m a in ten an ce  
d u rin g  th e  Id d a t period. The co u rt reaso n ed  th a t  th e  wife w as no t 
en titled  to any  m ain ten an ce  d u rin g  th e  su b sis ten ce  of th e  m arriage  as  
she  w as no t w illing to have conjugal re la tions w ith  th e  h u sb a n d . B u t it is 
in te restin g  to no te  th a t  th e  co u rt a sce rta in ed  40 ,0 0 0  ta k a  a s  th e  
m a in ten an ce  of th e  wife for th ree  m on ths, i.e. 13,000 ta k a  per m onth , 
w h ereas in  sim ilar cases  only 600  to  1 ,000 ta k a  p er m o n th  w ere given. It 
m ay be a ssu m e d  th a t  th e  co u rt w as here  tak in g  in to  a c c o u n t the  
financial ability of th e  h u sb a n d , w ho w as w orking ab ro ad . A lternatively, 
it w as co m pensating  th e  wife for th e  fact th a t  m atrim on ia l cohab ita tion  
ceased  n o t d u e  to  h e r fault, b u t  th e  h u sb a n d 's  ab sen ce  for being abroad . 
However, in N asim a  B ilkis v Md. A b d u s  Samad^^, th e  m a in ten an ce  for th e  
Id d a t period  w as asce rta in ed  a t  a s  2 ,500  ta k a  p er m o n th  w hen  th e  
h u sb a n d  w as n o t w orking abroad . I t c an n o t b e  g a th e red  from  the
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ju d g m e n t w hy th e  c o u rt aw arded  su c h  a  h igh am o u n t. The p laintiff 
divorced th e  d e fen d an t on  th e  b asis  of h e r delegated  pow er of divorce on 
2.6 .91 a n d  reg istered  th e  Tcdaqnama. The fam ily c o u rt decided on th e  
evidence of a  le tte r of th e  p la in tiffs  fa th er th a t  th e  re la tio n sh ip  of the  
p a rtie s  w as n o t h a rm o n io u s an d  so th e  p lain tiff w as n o t en titled  to 
m a in ten an ce  d u ring  th e  su b sis ten ce  of th e  m arriage  n o t even for the  
seven days w hen  sh e  w as stay ing  w ith  th e  defendan t. B u t th e  family 
c o u rt decided th a t  th e  p lain tiff w as en titled  to m a in ten an ce  for th e  Idda t 
period.
T here a re  som e u n rep o rted  cases in th e  family c o u rts  of D h ak a  w hich 
p o rtray s a  positive p ic tu re  w here th e  c o u rts  n o t only allowed 
m ain ten an ce  in th e  su b sis ten ce  of m arriage b u t  also in  Iddat. In M st  
R o ksa n a  B egum  u Md. A bul Khair^^, th e  d e fen d an t c laim ed th a t  he  h a s  
given Talaq  to th e  wife b u t  he  could n o t prove it in  th e  court. The co u rt 
therefore  held  th a t  th e  Talaq  w as n o t effective. The c o u rt decided th a t  th e  
d efen d an t m u s t pay w ith in  th irty  days of th e  ju d g m e n t m a in ten an ce  of 
1,000 ta k a  per m o n th  to th e  p lain tiff for th e  tim e w hen  th e  proceedings 
w ere conducted , i.e. from  th e  d a te  of in stitu tin g  th e  s u it  to th e  d a te  of 
ju d g m e n t (May 1991 to M arch 1993). The c o u rt also  d irec ted  the  
h u sb a n d  to  pay  th e  m onth ly  m ain ten an ce  to th e  wife w ith in  th e  firs t 10 
days of th e  m on th . The sam e s itu a tio n  arose  in Mst. A ngari B egum  u Md. 
Iqbal Rashid^^. In Mst. Fatim a B egum  u M oham m ed Golam Hossain^^, the  
c o u rt held  th a t  th e  wife w as entitled  n o t only to  m a in ten an ce  for th e  
p re se n t tim e b u t  also  p a s t  m a in ten an ce  for th e  la s t seven m o n th s, as  
th e re  w as a n  ag reem en t to pay m ain ten an ce  in th e  nego tia tion  or S ha lish  
in  th e  C om m issioner's office. T his show s th a t  th e  co u rts  a re  also 
considering  o th e r c o n trac ts  th a n  th e  K abinnam a  to  a sce rta in  th e  
m a in ten an ce  and , in  particu la r, th a t  they are  willing to bu ild  negotiated  
se ttlem en ts  in to  th e ir  decisions.
In S o u th  Asia th e  ju r is ts  h ad  also a rgued  th a t  th e  h u sb a n d  shou ld  
provide m ain ten an ce  d u rin g  su b s is ten ce  of m arriage  a n d  d u rin g  the  
Id d a t period .35 T his is b ecau se  in Islam  after d isso lu tion  of m arriage  th e  
p a rtie s  a re  en titled  to  rem arriage  an d  th e  w om an re tu rn s  to h e r  n a ta l 
fam ily .36 It is j u s t  n o t fair to  b u rd en  a  m an  w ith  th e  obligation of 
m a in ten an ce  w hen  he is no m ore h e r h u sb a n d  a s  m arriage  is a  religious 
an d  social co n tra c t u n d e r  Islam ic law. Moreover, accord ing  to Islam ic
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law, th e  deferred  dow er is seen  a s  th e  safeguard  for divorced w om en. 
N evertheless, w om en in  B angladesh  a re  u su a lly  deprived of th e ir  deferred  
dower. B u t w h a t h a p p e n s  to those  w om en w hose n a ta l fam ily can n o t 
provide for th em ? T here is no s ta te  welfare system  in  S o u th  A sian 
co u n trie s  a s  in  th e  W est. Islam ic law s ta te s  th a t  if th e  n a tu ra l  fam ily 
can n o t m a in ta in  th e  divorcee h e r m a in ten an ce  will be charged  on 
collective reso u rces  of th e  M uslim  com m unity  a s  a  whole. If th e re  is a 
Baitul Mol or a  com m unity  fund  th e  divorcee could  be provided from  it or 
from  savings o u t of W aqf p roperty  can  also  be u se d  for s u c h  p u r p o s e . 3̂
In Ind ia  it h a s  been  argued  th a t  m a in ten an ce  after divorce is an  
obligation of th e  e x -h u sb an d  on th e  b as is  of th e  a rg u m e n t provided in 
th e  original sources.^s T he ap p e llan t s tre ssed  th a t  th e  a m o u n t w hich  w as 
s ta ted  to be given after divorce is th e  deferred dower. Conclusively M ataa  
(consolatory gift) is a  gift to be given to divorcee or a t  th e  tim e of 
d e p a rtu re  to console h e r  or to conciliate h e r grief a t  th e  critical and  
delicate m om ent. B u t th is  a rg u m en t did n o t satisfy  th e  c o u rt a n d  they  
decided th a t  divorcee sh o u ld  be provided for m a in ten an ce  till rem arriage 
or d ea th . T his decision  by th e  apex  of ju d ic ia ry  in  In d ia  exploded the 
M uslim  com m unity  into  g rea t controversy a n d  debate . M ajority of th e  
M uslim  com m unity  w as of th e  opinion th a t  th e  line  of reaso n in g  adop ted  
by th e  S u p rem e C ourt w as con tra ry  to th e  S haria . It w as op ined  th a t  it is 
n e ith e r d esirab le  n o r reaso n ab le  to b en d  the p erso n a l law s beyond th e ir 
lim it to u n se ttle  th e  w ell-estab lished  ru le s  of M uslim  p erso n a l Iaw.39 This 
ag ita tion  in  th e  M uslim  circle led to th e  p assin g  of th e  M uslim  W om en  
(Protection o f  R ights on  Divorce) Act, 1986.
From  th e  w om en 's view point it is seen  th a t  th e  wife w ho h a s  sp en d  h er 
whole life a n d  lab o u r for h er h u sb a n d 's  househo ld , w hich  w as no t 
rew arded, sh o u ld  no t j u s t  be tu rn e d  o u t of h e r h o u se  w ith o u t any  
su b sis ten ce . In B ang ladesh  th ese  problem s are  n o t a r ticu la ted  yet. The 
High C ourt D ivision of th e  S uprem e C ourt h a d  ta k e n  s te p s  to  provide for 
post-divorce m ain ten an ce . In H efzur R ahm an  v S h a m su n  N aliar Begum'*^ 
it w as held  th a t  a  p erso n  after divorcing h is wife is b o u n d  to  m a in ta in  
h er on  a  reaso n ab le  scale  beyond th e  period of Id d a t  for a n  indefinite 
period till sh e  loses th e  s ta tu s  of a  divorcee by rem arry ing  an o th e r
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person . The verse  in  th e  Holy Q u ran  (2:241) tra n s la te d  by A bdullah  
Y usuf Ali w as relied on:
‘For divorced w om en m ain ten an ce  (should be provided) on  a  reasonab le  
sca le .42 T his is a  d u ty  on th e  rig h teo u s. '̂ 3
The High C ourt Division considered  only th e  litera l m ean ing  of th e  first 
p a r t of th e  verse. The tran slite ra tio n  ru n s  as: "W a lil-mootcdla Kate  
M ataaoon b i l - m a a r o q f 'However, th e  Appellate Division of th e  S uprem e 
C ourt held  th a t  th e  lea rn ed  ju d g es  of th e  High C ourt D ivision did n o t give 
any  a tten tio n  to th e  real tran s la tio n  of th e  two A rabic w ords “M ataa" 
(consolatory gift) a n d  “NqfaqcC (m aintenance) a n d  w rongly held  th a t  a 
divorced w om an is en titled  to m ain ten an ce  till sh e  rem arries . ̂ 5 M ataa  
h a s  b een  tra n s la te d  a s  consolatory  gift or com p en sa tio n  or indem nity . It 
is basically  d ifferent from  reg u la r m a in ten an ce  of th e  divorcee.
T raditional M uslim  ju r is tic  opinion is to th e  effect th a t  th e  in ju n c tio n  of 
th e  Q u ran  does n o t go beyond th e  Id d a t period. A ccording to H ed a ya  
tra n s la te d  by C harles H am ilton (Book IV, 145). Neil BE Baillie in  h is 
book also im ita ted  th e  view from th e  H ed a ya  a n d  s ta te d  th a t  a 
M ooutuddah  o r w om en w ho are  divorced on acco u n t of rep u d ia tio n  for 
any  c a u se  o th e r th a n  h e r own, is en titled  to m a in ten an ce  a n d  lodging 
d u rin g  h e r Iddat^'^ T his h a s  been  recently  u p h e ld  by th e  A ppellate 
Division of th e  S uprem e C ourt of B ang ladesh  in  H efzur R a h m a n  v 
Sham sLin N ahar Begum.^^ The Q uran ic  verse 65 :6  w hich  is considered  in 
th is  regard  d irec ts  th e  h u s b a n d ’s to pay m a in ten an ce  to th e ir  divorced 
wives d u rin g  Iddat, it says:

Let the w om en  live (In Iddat) in the sa m e s ty le  a s  ye  live, According  
to your m eans: A n n o y  them  not, so  a s  to restrict them . A n d  i f  they  
c a n y  (life in their wombs), then  sp e n d  (your subsistence) on  them  
until they  deliver their burden: a n d  i f  they  suckle  your (offspring) 
give them  their recompense: a n d  take  m utual counsel together; 
according to w h a t is j u s t  a n d  reasonable.

C onsequently , th e  A ppellate Division ru led  th a t  th e  ju d g m e n t of th e  High 
C ourt Division is b a sed  on no so u n d  reaso n in g ’s a n d  it is ag a in st th e  
princip les se t u p  by M uslim  ju r is ts  of th e  la s t fourteen  h u n d re d  years.
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The ju d g m e n t w as p e rh ap s  a  reflection from earlier decisions. In^^an old 
case a s  early  a s  in  1870 it w as held  by th e  Privy C ouncil th a t  it w ould be 
w rong for th e  c o u rt on a  po in t of th is  k ind  to a tte m p t to p u t th e ir  own 
co n stru c tio n  on th e  Q u ran  in  opposition to th e  ex p ress ru ling  of 
com m enta to rs  of su c h  g rea t an tiq u ity  a n d  h igh  a u th o rity .5°
In th e  above case  of H efzur R ahm an  u S h a m su n  N ahar BegurnP^ it w as 
also held  by ch ief ju s tic e  ATM Afzal th a t  th e  Q uran ic  v erses can  n o t be 
un d ersto o d  in  to ta l iso la tion  an d  n o t only on its  literal c o n s tru c tio n  b u t 
w ith  th e  help  of th e  p ro p h e t's  (peace be u p o n  him) teach in g s an d  
p rac tices a n d  su b seq u en tly  by th e  en u n c ia tio n s  of Islam ic ju r is ts  a n d  
scho lars. Ju s tic e  M ustafa  Kam al in  h is  decision  s ta te d  th a t  if M ataa  
m ean s m ain ten an ce  it will ru n  co u n te r to A y a ts  233, 236  a n d  237 of 
Sura  A l-B aqarah  a n d  A y a ts  6 a n d  7 of Sura  Al-Talaq. If M ataa  does not 
m ean  m ain ten an ce  it m ean s consolatory  gift or co m pensation  or 
indem nity  w h ich  sh o u ld  be provided to th e  divorced w om en in 
accordance  w ith  th e  Holy Q uran . R ecently a u th o rs  a re  echoing in  the  
sam e d irection  th a t  th is  rem edy is trea ted  a s  a  com p en sa tio n  for an  
a rb itra ry  Talaq  a n d  is n o t a n  au tom atic , general en titlem en t, w hich  h a s  
been  ignored in  S o u th  Asia.^^
The execution  of fam ily co u rt decrees in  acco rdance  w ith  th e  Family  
Courts Ordinance, of 1985 is dea lt in  section  3 w hich  s ta te s  th a t  if the  
decree is th e  p ay m en t of m oney a n d  th e  decre ta l a m o u n t is  n o t paid  
w ith in  th e  tim e specified by th e  court, th e  family co u rt will a c t a s  th e  civil 
court. B u t if it is for th e  o rder for paym en t of fine th e  fam ily co u rt will ac t 
as  th e  crim inal co u rt a n d  m ay issu e  a  w arran t, p a s s  a n  o rder for 
im prisonm en t if th e  decreta l a m o u n t is n o t paid. The execution  of 
m a in ten an ce  decrees is sim ilar to th e  decree of th e  p ay m en t of m oney. It 
is suggested  h ere  th a t  also w here th e  decree is th e  p ay m en t of m oney the 
family co u rts  pow er sh o u ld  be a s  th e  crim inal court. T his will en su re  
th a t  th e  h u sb a n d s  pay  m ain ten an ce . It is also recom m ended  th a t  the  
san c tio n s  of th e  fam ily co u rts  could be s tren g th en ed  by providing them  
w ith  a  crim inal co u rt's  pow er to a tta c h  th e  p roperty  of h u s b a n d s  to pay  
m ain ten an ce  to th e  wife.
The real difficulty in  availing th e  legal rem edy for ob tain ing  m ain ten an ce  
is th e  tim e factor involved in  getting a  decree for m a in ten an ce . It h a s  
been  rightly  p o in ted  o u t by a n  a u th o r  th a t  m a in ten an ce  for th e  wife is an  
im m ediate n eed  a n d  th e  delays in  litigation often defeat th e  p u r p o s e . it
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is suggested  th a t  reform s shou ld  be m ade in th e  Fam ily Courts 
Ordinance. 1985 for providing in terim  orders n o t only for preventing  
p e rso n s from  fru s tra tin g  th e  su it as  provided u n d e r section  16A of th e  
O rdinance. B u t providing for a n  in terim  order pend ing  final d isposa l of 
th e  su it, for a  deposit in  th e  fam ily co u rt every m on th , an  am o u n t 
ten tatively  determ ined  by su c h  co u rt for paym en t as  m a in ten an ce  of wife 
an d  ch ild ren . The pow ers of th e  family co u rts  sh o u ld  be  en h an ced  in  th is  
regard . By th is  m ethod  for a n  in terim  m ain ten an ce  o rder it will give relief 
to th e  d eserted  an d  poor wives who do n o t have an y  o th e r m ean s of 
livelihood. A lthough th is  article  is c ircum scribed  to legal conno ta tions 
an d  does n o t specifically deal w ith  th e  social im plications. It is 
u n d isp u te d  th a t  negligible portion  of d isp u te s  actually  com es to th e  
co u rts  for th e  rea so n s  of social stigm as a n d  cu sto m s a tta c h e d  to it in 
th is  p a tr ia rc h a l society.
The Law of Maintenance in Malaysia
T he provisions on m ain ten an ce  are  provided in  P a rt VI w hich  includes 
m a in ten an ce  of a  wife, ch ild ren  a n d  o t h e r s .^4 T hese provisions a re  largely 
based  up o n  th e  Islam ic c lassical law, m ainly Sha fie  law. T here h a s  no t 
b een  any  reform  on m a tte rs  perta in ing  to a  wife’s rig h t to m ain tenance . 
The law provides th a t  th e  wife is en titled  to m a in ten an ce . In exercising 
th e  provision of th e  Islamic Fam ily Law  (Federal Territories) Act, 1984, 
th e  co u rt m ay o rder a  h u sb a n d  to pay m ain ten an ce  to h is  wife or h is 
form er wife u p  to th e  period of Idda t^^  Failure to provide m ain tenance , 
en titles a  wife to ap p ro ach  th e  Sharia  court. The co u rt, th en , will o rder a  
h u sb a n d  to pay m aintenance.s® In determ ining  th e  a m o u n t of th e  
m a in ten an ce  claim s by th e  wife, th e  co u rt will b a se  its  a sse ssm e n t 
p rim arily  on th e  m ean s an d  needs of th e  parties , regard less of the  
p roportion  th e  m a in ten an ce  b ea rs  to th e  incom e of th e  p erso n  ag a in st 
w hom  th e  o rder is m ade (for exarnple wife). In Ism oil v NorsiahP^ the  
p a rtie s  w ere m arried  in  1961. The h u sb a n d  failed to provide 
m ain ten an ce  a n d  th e  wife claim s m ain ten an ce  for 5 years, 1 m o n th  and  
17 days on th e  ra tio  of RM 1 per day in w hich th e  to ta l w as RM 1,847. 
The tria l Ju d g e  ordered  th e  h u sb a n d  to pay th e  a m o u n t an d  the  
h u sb a n d  appealed  to th e  h igher court. The ap peal c o u rt th en , ordered 
th e  h u sb a n d  to pay  th e  m ain ten an ce  an d  reduced  th e  a m o u n t to RM 955 
b ased  on th e  h u s b a n d ’s financial background .
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If th e  h u sb a n d  violates th e  co u rt order, he  is th e n  p u n ish ab le  u n d e r  th e  
law.58 In fact, a  wife is en titled  to  ob tain  a n  order from  th e  co u rt to 
te rm in a te  h er m arriage by F a skh  (judicial recession), if th e  h u sb a n d  h a s  
failed or neglected  to provide m ain ten an ce  for a  period of th ree  m o n th s . 9̂
The Islam ic Fam ily L aw  in  M alaysia g ra n ts  a  righ t to th e  wife to claim  for 
m a in ten an ce  w hile in  m arriage  or u p o n  being divorced. If th e  h u sb a n d  
defau lts  th e  order, he m ay be penalised . In issu in g  a n  o rder to the  
h u sb a n d  or ex -h u sb an d  to pro\ade m ain tenance , th e  C ourt will tak e  into 
considera tion  th e  b ack g ro u n d  of th e  h u s b a n d 's  financia l s tan d in g  in 
ascerta in in g  th e  a m o u n t to be paid  to th e  wife or ex-wife. In  fact, th e  wife 
is given th e  righ t by  th e  law  to dissolve th e  m arriage by w ay of F a skh  or 
Taloq in  th e  even t th a t  th e  h u sb a n d  re fu ses  to pay  m a in ten an ce  w ith in  a  
period of th ree  or four m o n th s. As in  th e  case  of S a k d ia h  v A hm ad, th e  
Sharia  C ourt of A ppeal in  K edah decided accord ing  to th e  H u ku m  S ya ra k  
(order of th e  Sharia  Court) b ased  on th e  book by S u n a n  ol-Matolib bi 
Syarh i R a w d  al-Matalib giving a n  option to th e  wife w hether:
To be p a tie n t u n til th e  h u sb a n d  secu res  a  job  th a t  will enab le  h im  to 
earn  in o rder to pay  m ain ten an ce  for w hich  he is liable; or
D em and for F a skh  of th e  m arriage to th e  re levan t p a rty  if th e  wife refuses 
to be pa tien t.
Sections 59 a n d  65 of th e  Federal Territories A c t  1984 g u a ra n te e  th e  
righ ts of a  wife w ho is being divorced to o b ta in  m a in ten an ce  d u rin g  the  
period of Iddat. However, th is  provision does n o t clarify w h e th e r th e  wife 
w as divorced by w ay of Talaq rqj'i or Talaq b a ’in  (or even al-M abtutah).
Section 71 of th e  Islam ic Family L aw  (Federal Territories) Act, 1984 also 
provides a  righ t to accom m odation for th e  wife w ho is divorced d u ring  
th e  period of Iddat. T his m ean s th a t  th e  divorced w om an is en titled  to 
bo th , nam ely  m ain ten an ce  for he rse lf a n d  a  p lace of accom m odation  
[Suknd) b a sed  on th e  view of H anqfi School. However, b o th  th ese  form s of 
m a in ten an ce  a re  su b jec t to supp lem en tary  conditions, nam ely  th a t  th e  
said  wife does n o t com m it ad u ltery  w ith in  th e  said  period.
In th e  case  of M ashitah  v Hussain^^, th e  h u sb a n d  failed to provide 
m a in ten an ce  for a  ce rta in  n u m b er of years. The c o u rt held  th a t, th e  wife 
w as en titled  to te rm in a te  h er m arriage by Faskh. The 1984 Act 
fu rtherm ore  provides, th a t  a  d isobedien t [Nashuzdi wife is n o t en titled  to
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m ain tenance . The Act provides various conditions to consider a  wife a s  aNashuza.*=2
The category of divorced w om an is n o t provided for u n d e r  th is  Act. T hus, 
th e  co u rt will have to follow th e  ru les  found in  th e  c lassica l Sh a fie  legal 
m an u a ls . A wife’s rig h t to  m ain ten an ce  will therefore be affected on 
acco u n t of h e r  being NashuzcL^^Any  a rre a rs  of m a in ten an ce  how ever are 
recoverable a t  any  time®'*̂  (Section 69 of th e  1984 Act).
O n th e  q u estio n  of r ig h ts  of a  divorced w om an to financial a ss is ta n c e  
after th e  com pletion of h e r Idda t period th e  Act provides in various 
sections, th a t  sh e  m ay have rig h ts  su ch  a s  M ataa  a n d  M ohr  b u t  th e re  is 
no specific provision for NcifaqcL
In  M alaysia, any  type of d isso lu tion  of m arriages is req u ired  to  be 
reg istered  u n d e r  section  55 of th e  R egister of D ivorce® ^  Islam ic Family 
L aw  (Federal Territories) Act of 1984. Before any  reg is tra tio n  is  m ade, 
th e  Act provides a  significant provision for th e  Sharia  c o u rts  to m ake an  
order for a  divorced wife. T his virill include custody  a n d  m ain ten an ce  of 
th e  d ep en d en t children , for th e  m ain ten an ce  a n d  accom m odation  of the  
divorced wife, a n d  for th e  paym en t of M ataa  to  her.®® Therefore, it could 
be said  th a t, th e  Sharia  cou rt in  M alaysia g u a ra n te e s  financial aid  to a 
divorced wife before any  a ttem p t of divorce reg is tra tio n  is m ade.
In  addition  to  th e  above provision for a  divorced wife, th e  Islamic Family 
L aw  (Federal Territories) Act 1984 of provides for in terim  m a in ten an ce  in 
order to a s s is t  them . W here th e  co u rt is satisfied  th a t  th e re  a re  g ro u n d s 
for th e  p ay m en t of m ain tenance , it m ay m ake a n  o rder a g a in s t th e  
h u sb a n d  for p ay m en t of in terim  m ain ten an ce  to take  effect a t  once an d  
to be in  force u n til a n  o rder of th e  C ourt is m ade on th e  app lica tion  for 
m ain ten an ce . The in terim  m ain ten an ce  received by th e  wife is to be 
sufficient for h e r basic  needs.
In  a  s itu a tio n  w here a  h u sb a n d  divorces h is  wife w ith o u t ju s t  cau se , th e  
Islam ic Fam ily L a w  (Federal Territories) Act 1984 provides th a t  a  divorced 
wife m ay claim  for th e  paym en t of a  M ataa  (consolatory gift). T his 
provision is clearly  b ased  u p o n  th e  Q uranic  in ju n c tio n  w hich  is from  th e  
w ord M ata’®7. The 1984 Act however does n o t provide any  a m o u n t of 
M ataa  th a t  sh o u ld  be paid. Therefore, in deciding th e  paym ent, th e  co u rt
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will o rder th e  h u sb a n d  to pay su c h  su m  a s  m ay be fair a n d  ju s t  
according to  H u ku m  S h a r’i.
In th e  case  of R ahaniah  v Hqji UJang,^^ th e  divorced wife claim ed M ataa  
in  add ition  to N qfaqa  Id d a t  S he claim ed RM 10 000  a s  a  M ataa  b u t  the  
h u sb a n d  offered to pay  only RM 1 000. In th is  case  th e re  w as a  d isp u te  
in  asce rta in in g  th e  a m o u n t of M ataa  a n d  th e  c o u rt referred  to th e  M ughni 
al-M uhtqj a n d  th e  Q ur’an^^. The co u rt held  th a t  th e  h u sb a n d  h ad  to pay  
RM 2000  as  a  M ataa.
In a n o th e r case  T engku  A n u n  Z aharah u Dato Dr H u sse in  th e  divorced 
wife claim ed M ataa  of RM 25000  in  addition  to o th e r paym en ts. The 
c o u rt held  th a t  th e  wife is en titled  to RM 25000  a s  a  M ataa  a n d  th e  
h u sb a n d  h ad  to m ake th e  paym en t in  th ree  m o n th s  tim e. T his a m o u n t 
w as considered  th e  h ig h est a m o u n t paid  a s  a  M ataa  u n d e r  th e  Fam ily 
Law Act in  M alaysia a t  th a t  tim e.
From  th e  above cases  it is clear th a t  th e  p ay m en t of M ataa  is  obligatoiy 
u p o n  a  h u sb a n d  on divorce. The Sharia  co u rt in  M alaysia will o rder a 
h u sb a n d  to  provide M ataa  irrespective of a  divorced wife’s 
c ircu m stan ces . T h is differs from  th e  p ay m en t of m a in ten an ce  during  
‘Id d a t period w here a  N a sh u za  (D isobedient wife) (M alaysia refers them  
a s  Nashiza} wife is d isen titled  from claim ing h e r  m ain ten an ce . In a  case  
ou tside  th e  F ederal Territory, Piah v Che Lah,'^'^ th e  wife w as show n to be 
a  N a sh u za  w om en. The Sharia  co u rt in  P enang held  th a t, th e  wife w as 
en titled  to M ataa  b u t n o t N afaqa in ‘Iddat. Hence, being a  N ash iza  
w om an did  n o t affect th e  righ t of a  divorced w om an  to th e  p ay m en t of 
M ataa  or conso latory  gift.
In a n o th e r case, R okiah  v M ohd Idris.'^^ The Q adi or th e  ju d g e  ca lcu la ted  
th e  a m o u n t of M ataa  b a sed  on th e  daily ra te  of RM 1 for 35 years, 3 
m o n th s ,a n d  5 days of th e  m arriage. The to ta l a m o u n t of M ataa  for th e  
divorced wife w as RM 12,695. The h u sb a n d  appea led  a n d  th e  K uala 
L um pur Sharia  A ppeal C om m ittee allowed th e  ap peal only on m a tte rs  in 
re la tion  to th e  a m o u n t of M ataa. The C om m ittee a rg u ed  th a t  th e re  w ere 
no ju r is tic  b a s is  on  th e  a sse ssm e n t ra te  for M ataa  a n d  th is  is ag a in st the  
princip le of M ataa  w hich  is to solve th e  tr ib u la tio n s  of th e  wife being 
divorced. T herefore th e  A ppeal C om m ittee decided to aw ard  M ataa  of RM 
6 ,500  to  th e  divorced wife.
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Sim ilarly in  Sitl A ish a h  v A bdu l M qjidJ^ in  th e  s ta te  of Negeri Sem bilan, 
Sharia  C ourt of Appeal, d ism issed  th e  wife’s claim s of M ataa  b a sed  on 
the  daily ra te  of RM 10 for 4  y ears am o u n tin g  to RM 14,000. The Appeal 
co u rt referred  to previous R okiah v M ohd Idris case  a n d  held  th a t  th e  
RTvI 320  as Mataa. to  th e  divorced wife is  reaso n ab le  considering  the  
socio-econom ic position  of th e  parties. The A ppeal C ourt held  th a t  M ataa  
shou ld  n o t be calcu la ted  based  on th e  d u ra tio n  of th e  m arriage, b u t 
shou ld  be determ ined  b ased  on th e  p a rtie s ’ financial a n d  social 
b ackground .
T hose ancillary  o rders provided for u n d e r th e  1984 Act a re  b ased  upon  
provisions in  c lassical S hq fie  law. In M alaysia, th e  Islam ic Fam ily L aw  
h a s  g u a ran teed  th e  righ t of a  divorced wife to M a ta a  T he only debatab le  
q uestion  is on  th e  issu e  of a  reasonab le  am o u n t th a t  can  be regarded  as  
a  M ataa. So far in  M alaysia, a lthough  th e  divorced wife h a s  th e  righ t to 
claim  for M ataa, th e  am o u n t how ever is n o t su b s ta n tia l. The possible 
reaso n  for th e  relatively low am o u n t of M ataa  is d u e  th e  existence of 
H arta Sepencarian  or jo in tly  acqu ired  p ro p e r ty .^ s  T he 1984 Act also 
provides for a n o th e r a ss is ta n c e  w hich is basically  custom ary . The 
provision is called jo in tly  acquired  property  or H arta  Sepencarian. U nder 
th e  1984 Act th e  righ t to th e  jo in tly  acqu ired  p roperty  is defined a s  a 
division betw een  th e  p a rtie s  a t any  a sse ts  acquired  by th em  d u rin g  the  
m arriage by th e ir  jo in t efforts or th e  sale of any  su c h  a sse ts  a n d  the  
division betw een th e  p a rtie s  of th e  proceeds of sale. T he claim  of jo in tly  
acqu ired  p roperty  can  be m ade e ither th ro u g h  th e  High co u rt or the  
Sharia  court. An early  case, Roberts vs. Umi Kalthum,'^^ th e  co u rt h as  
decided an d  confirm ed th a t Jointly acquired  p roperty  w as a  m a tte r  of 
M alay custom.'^'^
Application of the Legislation Relating to Maintenance by the 
Courts in Malaysia
The reform s of th e  Sharia  have been  in  place now  for m ore th a n  20 years 
a n d  ap p e a r to be well es tab lished  w ith  fairly deep roots. A survey  of the  
academ ic lite ra tu re  show s th a t  th e  legislation is widely accep ted  an d  
h ard ly  questioned . The m ain  public  concern  rem ains its  im plem entation , 
w hich h a s  c rea ted  confusion  a n d  resen tm en t tow ards th e  Sharia  C ourt.
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Even th o u g h  th e  wife is en titled  u n d e r th e  law  to receive rriciintenance, 
how ever several p rob lem s arose due  to th e  claim s for m a in ten an ce  in  the  
co u rt w h e th e r th e  claim  is for h e r  or for th e  children . T hese problem s 
arose a s  in m ost cases; th e  person  responsib le  b reach ed  h is  d u ty  of 
paying th e  m a in ten an ce  w h eth er to th e  wife or th e  ch ild ren . T his occurs 
w hen th e  h u sb a n d  en co u n te rs  problem  su c h  a s  leaving th e  house , n o t 
having a  job, involved in  d ru g  a b u se  an d  also have a n o th e r wife in  a 
polygam ous m arriage. In su c h  situ a tio n s, even th o u g h  th e  wife is en titled  
to m ain ten an ce , e ith er for h e r  or for th e  ch ild ren  an d  a n  o rder h a s  been  
issued , b u t th e  h u sb a n d  or fa ther still p e rs is ts  in  n o t perform ing h is  
responsib ility . The wife or ex-wife does n o t su b m it any  claim  to th e  co u rt 
as  som etim es th e  a m o u n t fixed is n o t equ ivalen t to th e  co st th a t  th e  wife 
had  to b e a r  w hen  sh e  b rin g s th e  case  to th e  court.
S tu d ies co n d u c ted  on Sharia  C ourt cases  for th e  year 1973-1977  in  th e  
d is tric t of Petaling  in  th e  s ta te  of Selangor, show s th a t  th e  am o u n t of 
m a in ten an ce  is  le ss  th a n  RM 50 per m o n th . '̂ 9 T his ra te  in d ica tes  th a t  th e  
p arties  involved in  divorce co n sis t of th e  lower incom e group.
T his section  ap p aren tly  provides m a tte rs  th a t  a rise  d u rin g  divorce by way 
of Tcdaq. However, if S ections 49, 50 a n d  52 of th e  Federal Territory A ct of 
1984 is carefully  s tud ied , th e re  are  no provisions p e rta in in g  to m a tte rs  
th a t  a rise  from  divorce th a t  m ay be claim ed all a t  once w hen  th e  divorce 
order is m ade. T his m ean s  th a t, a s  for wives who are  divorced by w ay of 
Tolaq, F a sk h  a n d  Khul, th ey  have to  su b m it se p a ra te  claim s for Idda t 
m a in ten an ce  or even child  m ain tenance . It is m ost ce rta in  th a t  w hen  a  
sep a ra te  claim  is su b m itted , th e  wife or wives will have to go th ro u g h  a 
new  process.
This o ccu rs  a s  th e  wife have no knowledge or in form ation  p e rta in in g  to 
h e r  r ig h ts  or d u e  to h e r  placing divorce a s  th e  m ain  m a tte r  com pared  to 
m aking  efforts to ob ta in  m ain tenance . In addition , th e  wife h a d  to 
undergo  a  long p ro cess to ob ta in  divorce. W hen th e  h u s b a n d  agrees to  a  
divorce, th e  h u s b a n d  will m ake a n  offer th a t  th e  wife w ithd raw s all h e r 
righ ts  if sh e  w an ts  a  divorce in  a  sh o rt period of tim e. A m a tte r  su c h  as  
th is  is  a n  in ju stice  tow ards th e  wife. However, if th e  wife agrees to 
w ithd raw  h e r  r ig h ts  for m a in ten an ce  voluntarily , hence  in  th is  situa tion , 
th e  q u estio n  of in ju stice  does no t occur. For exam ple, divorce occu rs due 
to th e  failure on  th e  p a r t  of th e  h u sb a n d  to provide m ain ten an ce  for th e  
wife. In th is  s itu a tio n , app lication  for Id d a t  m ain ten an ce  will be deem ed 
negative or u se le ss  since d u rin g  th e ir  m arriage term , th e  h u s b a n d  failed 
an d  neglected  to provide m ain tenance .
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A greem ent on  th e  p a r t  of th e  wife to drop m a tte rs  a ris ing  from  the 
divorce su c h  as, M ataa  m a in ten an ce  d u ring  th e  Id d a t period a n d  Jointly 
acqu ired  p ro p erties  sh o u ld  actually  n o t involve child  m a in ten an ce  and  
also H ad a n a h  (custody).
T his m e a n s  th a t, even tho u g h  a n  agreem ent w ith  th e  co n sen t of b o th  
p a rtie s  h a s  b een  m ade d u ring  th e  occu rrence  of divorce involving 
H adanah  (custody) a n d  child  m ain tenance , th e  law  seem ed to  provide 
su re ty  to th e  sa id  child  to vary  th e  o rder duly m ade for th e  p u rp o se  of 
en su rin g  th e  w elfare of th e  sa id  child. T his is b ecau se  th e  life of a 
h u sb a n d  a n d  wife in  m a tte rs  perta in ing  to th e  provision of m a in ten an ce  
h a s  no receip t. Hence, w hen  th e  wife m akes a  divorce claim  by w ay of 
Tolaq  or even F a skh  on  th e  g ro u n d s th a t  th e  h u sb a n d  did  n o t provide 
m ain ten an ce , sh e  will need  to provide sufficient p roof su c h  a s  the  
p resence  of a  w itn ess  w ho is aw are an d  saw  su c h  negligence on  th e  p a r t 
of th e  h u sb a n d  or h a d  left th e  m atrim onial hom e w ith in  th e  period 
stipu la ted .
Even th o u g h  th e  c o u rt h a d  issu ed  a n  o rder of m a in ten an ce  to th e  wife 
an d  ch ildren ; how ever it is seen  as ineffective if th e  sa id  o rder is  n o t 
observed. The h u s b a n d /fa th e r  is negligent o r refused  to observe th e  sa id  
o rder a n d  avoid fulfilling h is  du ties. T his is p rejud icial to th e  wife w ho is 
divorced a n d  th e  ch ild ren  due  to th e  non-fu lfillm ent of th e ir  basic  needs 
su c h  a s  th e  need  for education , h e a lth  a n d  th e ir  dally living 
req u irem en ts. As su ch , th e  governm ent th ro u g h  th e  D ep artm en t of 
Sharia  Ju d ic ia ry  M alaysia h a s  e s tab lish ed  th e  Fam ily S u p p o rt Division 
on 24 O ctober 2008. T his division is in ten d ed  to  a s s is t  in  th e  
perform ance of th e  execution  o rder a n d  enforcem ent of th e  ju d g m e n t 
perta in in g  to m a in ten an ce  by th e  Sharia  C ourt. It is also  to e n su re  th a t  
Judgm en t d eb to rs  observe th e  order of th e  Sharia  C ourt. T his division 
received th e  financial co-operation  from  B aitul Mol a s  well a s  from  th e  
governm ent in  p a rtic u la r  on  th e  provision of m onth ly  finance to th e  wife 
a n d  ch ildren . C urren tly  th is  division is only applicab le  to M uslim s.
Presently , it is too early  to com m ent on  th e  effectiveness of th is  division. 
As trial, early  op era tio n s h a s  been  done a t  th e  Sharia  C ourt, Federal 
T erritories. T he officer in  charge interview s th e  wife w ho h a s  b een  
divorced a n d  th e ir  children . The officers found th a t  m any  h u sb a n d s  
refused  a n d  a re  negligent in  paying m ain ten an ce  even th o u g h  a  co u rt 
o rder h a s  been  issu ed . T racing  th e  h u sb a n d  w ho is self-em ployed or does 
n o t have em ployer is ra th e r  difficult. This is b ecau se  in  th e  case  w here 
th e  h u s b a n d  h a s  a n  em ployer, norm ally  sa la ry  dedu c tio n  will be  done 
b ased  on th e  m ain ten an ce  enforcem ent laws.
Conclusion:
It is c lear from  th e  above d iscu ssio n  th a t  Shariah  h a s  provided 
com prehensive provisions on m ain ten an ce  for wife a n d  divorced wife 
d u rin g  th e ir period  of 'Iddat. However, in  p rac tice  th is  does n o t m ean
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th a t  th e  wives p a rticu la rly  divorced wom en, ai'e p ro tec ted  a n d  secu red  by 
the  so-called  Islam ic society  in  w hich they  live. Law en forcem ent h a s  to 
be s tren g th en ed  to e n su re  th a t  su c h  pro tection  w hich w as g u a ran teed  by 
the  religious law  is h o n o u red  by th e  society. By looking to th e  p ractice  of 
family law in  th e  m ajority  M uslim  co u n tries  like B ang ladesh  a n d  
M alaysia, th is  phen o m en o n  could be seen  clearly.
The fam ily co u rts  of B angladesh  have now becom e th e  m ain  reposito ry  of 
family law issu e s  a s  very few cases  come u p  to th e  h igher co u rts . It w as 
projected from  th e  repo rted  a n d  u n rep o rted  cases w h e th e r m odern  
B ang ladesh i fam ily law h a s  benefited  from  ju d ic ia l acti\asm  by pro tecting  
th e  in te re s ts  of w om en an d  w h eth er th e re  is a  need  for m ore system atic  
activation  of th e  ju d ic ia ry  an d  b e tte r  sensitiza tion  of all jud ic ia l 
personnel for th e  n eed s of wom en.
The p re sen t p ap er h a s  show n in  v arious w ays th a t  w om en in  B ang ladesh  
are  denied  th e ir  Islam ic righ t of m ain tenance . It is suggested  th a t  
reform s sh o u ld  be  m ade in  th e  Fam ily C ourts O rdinance, 1985 to m ake 
th is  s ta tu to ry  rig h t m ore effectively enforced.
C ourt activity  a n d  th e  involvem ent of sensitized  ju d g e s  m ay help  to 
e s tab lish  th a t  in s titu tio n s  like th e  family co u rts  a s  th e  rig h t p latform  to 
p ro tec t w om en from  econom ic deprivation  a n d  th a t  a  b e tte r  sensitized  
ju d ic ia ry  could  em pow er an d  p ro tect w om en by providing a n  effective 
su p p o rt m ech an ism  by th e  en ligh tened  ju d ic ia l p ro n o u n cem en ts .
W hile th e  Islam ic Faim ly L aw  E n ac tm en ts  in  M alaysia on  th e  law of 
m a in ten an ce  follows directly  th e  Shq fie  doctrines, Tlie law h a s  im posed 
a n  obligation u p o n  a  h u sb a n d  to provide m ain ten an ce  to a  wife. Not only 
th a t, h u sb a n d  w ho failed to com ply w ith  a  m a in ten an ce  o rder is 
p u n ish ab le  u n d e r  th e  law. The Sharia  co u rt h a s  to e n su re  th a t  any  o rder 
of m ain tenance , custody  of a dep en d en t children , m a in ten an ce  a n d  
accom m odation  d u rin g  th e  period of Idda t th e  deferred  Mahr, th e  
pa jnnen t of M ataa  or consolatory  gift a n d  th e  division of jo in tly  acqu ired  
p roperty  are  all m ade before any  a ttem p t of divorce reg istra tion . All th ese  
ancillary  o rders a re  beneficial to a  divorced w om an to co n tin u e  th e ir  lives 
after divorce especially to those  w ho are  d e s titu te  or d iscarded . R ecent 
developm ent th a t  will benefit th e  econom ic need  of divorced w om en can  
be seen  w hen  th e  G overnm ent h a s  in troduced  th e  Fam ily S u p p o rt 
Division. The p u rp o se  of th is  Division is to solve th e  legal enforcem ent 
issu es. By hav ing  th is  Fam ily S u p p o rt Division in  th e  Islam ic Ju d ic ia ry  
system  in  M alaysia, is by no m eans a ssis tin g  divorced M uslim  w om en to 
co n tin u e  th e ir  lives w ithou t econom ic deprivation.
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