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Introduction
Tw enty first c e n tu ry  can  be considered  a s  th e  cen tu ry  of inform ation 
technology a n d  genetic science. A dvancem ent in  nanotechnology, 
in form ation  technology a n d  clean  energy prom otes econom ic grow th and  
im proves living s ta n d a rd s  worldwide. An increasing  sh a re  of global 
econom ic o u tp u t is genera ted  by services, m any  of w hich  dep en d  on new 
a n d  evolving technologies. Inventers, c reators, e n tre p re n e u rs ’, firm s an d  
o th er r isk -tak e rs  play th e  key role in th e  p rogress of science and  
technology, w hich  la te r on co n trib u tes  to th e  econom ic developm ent. 
P rotection of in te llec tual p roperty  righ ts  is n ecessa ry  to e n su re  th a t  the  
technological advances a n d  econom ic developm ent re su lte d  o u t of the  
efforts of th e  creative people shou ld  be rew arded a n d  valued.
C ounterfeit p ro d u c ts-co u n te rfe it m edicines, to o th p aste  or au to  p a rts-  
m ay p u t th e  lives of co n su m ers  a t risk . In te llectual P roperty  R ights (IPRs) 
are  legal m ech an ism s to p ro tec t th e  righ ts of. inventors, a n d  th e  in te re s t 
of co n su m ers. IPRs n o t only p ro tec t th e  rig h ts  of th e  creative people an d  
big firm s, local e n tre p re n eu rs ’ a n d  a rtis ts  also  enjoy th e  advan tage  of 
p rotection . A strong  system  of IP pro tection  can  es tab lish  a n  environm ent 
w here innovative in d u s tr ie s  thrive to prom ote econom ic developm ent. It 
also e n su re s  th a t  co n su m ers  are  getting genu ine goods a n d  services.
T hough th e  m u ltin a tio n a l co rporations an d  in dustria lized  co u n trie s  were 
active b eh in d  th e  negotia tion  of th e  A greem ent of T rade R elated A spects 
of In te llectual R ights (TRIPS), b u t  developing co u n trie s  s ta r te d  to realize 
th e  im p o rtan ce  of m odern  in te llectual p roperty  (IP) policy a n d  law s w hen 
they  have becom e m a n u fac tu re r of IP p ro d u c ts  a n d  export th o se  to the  
whole of th e  world. As a  m em ber of th e  W orld T rade O rganization  (WTO) 
B angladesh  h a s  to m ake its  in tellectual p roperty  (IP) regim e TRIPS- 
com plian t by 2013. G overnm ent h a s  enac ted  new  law s a n d  ta k en  a  
n u m b er of s te p s  to m ake its  IP regim e TRIPS-com pliant.
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B angladesh  h a s  en ac ted  th e  Copjrright Act in  2000, a n d  th e  T rad em ark s 
Act in  2009 b u t  h a s  failed to enforce th ese  law s effectively. P a ten ts  an d  
designs a re  still reg u la ted  by th e  P a ten ts  a n d  D esigns Act, 1911. 
B ang ladesh  h a s  no specialized co u rts  to deal w ith  d isp u te s  re la ting  to 
in te llec tual property . The Judges a n d  law yers a re  n o t well equ ipped  w ith  
th e  know ledge of in tellectual p roperty  issu es . Police an d  o th e r local 
governm ent agencies a re  n o t e ither enough  in  n u m b er or sufficiently 
conscious of th e ir  big responsib ility  to p ro tec t IPRs. In o rder to  exploit its 
po ten tia ls  in  th e  field of science an d  technology, B an g lad esh  h a s  to 
form ulate  m odern  IP policy an d  laws. For th a t  p u rp o se  it h a s  to  develop 
h ig h est level of expertise to  u se  th e  TRIPS flexibilities.
In th is  p ap er a  b rief overview of th e  TRIPS A greem ent h a s  been  m ade. 
How th e  developing co u n trie s  are  m aking  th e ir IP-regim e m odern  vis-a- 
vis TR IPS-com plalnt th a t  h a s  been  briefly d iscu ssed  here . Secondly, th e  
p ap er sk e tch es how  th e  in tellectual p roperty  rig h ts  a re  enforced in 
B angladesh  w ith  reference to th e  Copjrright Act, 2000, th e  T rad em ark s 
Act, 2009, a n d  th e  P a ten ts  an d  D esigns Act, 1911. Thirdly, th e  p ap er h a s  
exam ined to  w h a t ex ten t th e  IPRs enforcem ent m ech an ism  in  
B angladesh  is TRIPS-com pliant. Finally, th e  p ap er h a s  p u t som e 
recom m endations a s  to how  B ang ladesh  can  fulfill its  WTO obligations 
by utilizing th e  TRIPS flexibilities.
Background of the TRIPS Agreement

After a tta in in g  a  h igher level of technological a n d  in d u s tr ia l capability , 
th e  industria lized  co u n trie s  incorporated  h igher s ta n d a rd s  of IPRs 
enforcem ent in to  th e ir  legislation. They, then , p ressu rized  th e  developing 
co u n trie s  to accep t a n d  universalized  th e  h ig h er s ta n d a rd s  of IPRs 
p ro tection  th ro u g h  th e  successfu l negotiation  of th e  TRIPS A greem ent. 
D uring  th e  1980s technological leadersh ip  of th e  US firm s w as eroded 
d u e  to th e  ca tch in g -u p  process of J a p a n  an d  A sian T igers w hich  also 
cau sed  huge  US trad e  deficit. The overseas piracy an d  counterfe iting  
activities w ere conceived to be th e  m ajor cau se  of declin ing A m erican 
com petitiveness.'
The TRIPS A greem ent is alleged to be a n  in s tru m e n t of “technological 
p ro tec tion ism ”, w hich  h a s  m ade a n  in te rn a tio n a l division of lab o r w here 
th e  developed co u n trie s  genera te  a n d  contro l technology a n d  th e  
developing co u n trie s  a re  m ark e ts  for th e  goods an d  services 
m an u fac tu red  by th e ir technology.^
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In sp ite  of th e  above m entioned  reality  it is forcefully a rgued  th a t 
in d u strie s  req u ire  IPRs p ro tection  to keep th e ir com m ercial in te re s t and  
to co n tin u e  th e  p rocess of fu rth e r innovations. It is fu rth e r  subm itted  
th a t  any  coun try , developed, developing or le a s t developed, having 
creative h u m a n  cap ita l can  p roduce  IP p ro d u c ts  an d  export th e  p ro d u cts  
to th e  w hole of th e  world.^ C ountries having creative h u m a n  cap ita l m u s t 
have a  m odern  IP regim e to prom ote technological developm ent and  
innovations. In  th e  negotiating  stage th e  developing co u n trie s  strongly  
res is ted  th e  inc lusion  of th e  TRIPS A greem ent in to  th e  WTO package. B u t 
w hen  som e developing coun tries, p a rticu la rly  C h in a  a n d  India, becam e 
p ro d u cer a n d  exporter of IP p roduc ts , they  also  realized th e  im portance  
of th e  enforcem ent a n d  pro tection  of IPRs.
Brief Overview of the TRIPS Agreement

The TRIPS A greem ent, together w ith  th e  SPS Agreem ent^ an d  th e  TBT 
Agreem ents, a re  considered  to go far beyond th e  trad e  liberalization  
ru les. T hese ag reem en ts endeavor to harm onize n a tio n a l regulations. 
T hese a re  th e  rea so n s  for w hich they  have ignited m ore controversy  an d  
in cu rred  m ore im plem enta tion  problem s th a n  o th er WTO A greem ents. 
On th e  b as is  of th e  previous conventions, .th e  TRIPS A greem ent provides 
for m an d a to ry  m in im um  s ta n d a rd s  for in te llectual p roperty  p ro tection  
a n d  enforcem ent. 6
According to  th e  Pream ble, th e  TRIPS A greem ent a im s-“to reduce 
d isto rtio n s a n d  im ped im en ts to  in te rn a tio n a l trad e ... tak in g  in to  acco u n t 
th e  need  to  prom ote effective a n d  ad eq u a te  pro tection  of in te llec tual 
property  r ig h ts ...” The TRIPS A greem ent h a s  tried  to  keep  a  ba lance  
betw een th e  in te re s t of th e  IP righ t-holders a n d  pub lic  in te rest.  ̂  The 
objectives of th e  TRIPS A greem ent a re  to  “co n trib u te  to  th e  prom otion of 
technological innovation  an d  to th e  tra n sfe r an d  d issem in a tio n  of 
technology, to  th e  m u tu a l advan tage of p ro d u cers  a n d  u se rs  of 
technological know ledge a n d  in a  m an n e r conducive to  social, econom ic 
welfare, an d  to  a  ba lance  of righ ts  a n d  obligations.
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The A greem ent is n o t sim ply ab o u t th e  IP protection , ra th e r  it tries  to 
keep a  b a lan ce  betw een IP p ro tection  a n d  th e  d issem in a tio n  of 
know ledge in  th e  developing co u n tries  to e n su re  technological 
developm ent an d  econom ic grow th.9 A rticles 3 a n d  4  s itu a te  a t th e  cen tre  
of th e  TRIPS A greem ent. Article 3 provides for n a tio n a l tre a tm e n t for 
In tellectual p ro tection . A m o st favored n a tio n  (MFN) obligation h a s  been  
crea ted  for su c h  p ro tec tion  u n d e r Article 4. MFN obligation m ean s  every 
WTO m em ber is b o u n d  to enlarge th e  m ost favored n a tio n  tre a tm e n t 
im m ediately  a n d  unconditionally  to all o th er m em bers. B u t na tio n a l 
tre a tm e n t a n d  MFN obligation have little value if su c h  tre a tm e n t affords 
w eak  pro tection . Before th e  TRIPS A greem ent th e re  w ere m any  
in te rn a tio n a l conventions in  th e  field of c ross-bo rder in te llec tu a l p roperty  
protection . The TRIPS A greem ent therefore tries  to harm on ize  the  
in te rn a tio n a l IP p ro tection  an d  s tre n g th e n s  th e  earlie r m u ltila te ra l 
accords. 10
If p rocedura l ru les, w hich  a re  requ ired  for effective IPRs enforcem ent, are 
ab sen t, su b s tan tiv e  n o rm s providing m in im um  s ta n d a rd s  of p ro tection  
will be  of little  utility. O ne of th e  in adequacies of th e  WIPO conven tions is 
th e  lack  of su c h  p ro ced u ra l enforcem ent obligations. E nfo rcem en t of th e  
IP rig h ts  is  a  special fea tu re  of th e  TRIPS A greem ent w h ich  com plem ents 
th e  WIPO conven tions an d  p u t in  place a  m in im um  p rocedura l 
m ech an ism  to  p ro tec t IPRs. P a rt III of th e  TRIPS A greem ent co n ta in s  th e  
ru les  on  enforcem ent. The Appellate Body h a s  no ted  th e  b ro ad  coverage 
of P a rt III in US-Section 211 Appropriation ActJ^
Article 41 of th e  TRIPS A greem ent h a s  provided for th e  general obligation 
w ith  regard  to IPRs enforcem ent. Article 41.1 m ak es a n  obligation  for the  
m em bers to inco rpo ra te  th e  enforcem ent p ro ced u res  in to  th e ir  legal 
system s to p reven t th e  in fringem ent of th e  IP rig h ts  p ro tec ted  by th e  
TRIPS A greem ent. The enforcem ent p rocedures, a s  req u ired  by Article
41.1 of th e  TRIPS Agreem ent, need  to be applied  in  a  w ay th a t  can n o t 
create  any  b a rrie r  to legitim ate trad e  a n d  also provide sa feg u ard  ag a in st 
th e  a b u se  of th e  IP righ ts. Article 41 .2  to 4 1 .4  of th e  A greem ent provides 
for u s u a l  d u e  p ro cess requ irem en ts.
The enforcem ent p a r t  o f th e  TRIPS A greem ent is m eticu lo u s an d  h a s  
sensib ly  recognized th e  reality  of th e  lea s t developed co u n trie s  a s  
governm ents of th ese  co u n trie s  en co u n te r difficult s itu a tio n  to allocate
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th e ir  scarce re so u rces  for law  enforcem ent a n d  o th er pub lic  spending. 
Article 41 .5  of th e  TRIPS A greem ent reads-

It is understood  tha t this Part does not create a n y  obligation to p u t  
in p lace a  Judicial s y s te m  fo r  the enforcem ent o f  intellectual 
property rights d istinct fro m  tha t fo r  the enforcem ent o f  law  in 
general, nor does it a ffect the capacity o f  M em bers to enforce their 
law  in general. Nothing in this Part creates a n y  obligation w ith  
respect to the distribution o f  resources a s  b e tw een  enforcem ent o f  
intellectual property rights a n d  the enforcem ent o f  law  in general.

Flexibilities and Public Interest Consideration of the TRIPS 
Agreement
P a rt I of th e  TRIPS A greem ent co n ta in s general p rov isions a n d  basic  
p rincip les applicab le to all WTO M em bers. U nder Article 1.1 of th e  TFilPS 
A greem ent th e  m em bers a re  obliged to “give effect” to its  p rovisions an d  
a re  “free to d e term ine  th e  app ropria te  m eth o d ” of im plem enting  the ir 
obligations w ith in  th e ir own legal system s. The m em bers a re  also n o t 
obliged to e s tab lish  m ore extensive p ro tection  th a n  th a t  provided for in 
th e  TRIPS A greem ent. In sp ite  of w ell-reasoned critic ism s a n d  lim ita tions 
of th e  TM PS A greem ent, th ese  flexibilities of th e  WTO A greem ent are 
spec tacu la r. As th e  TRIPS A greem ent h a s  provided freedom  to th e  WTO 
M em bers in  re sp ec t of how  they  wUl give effect to th e ir  TRIPS obligations, 
they  can  u tilize th e  flexibilities a s  im p o rtan t tools to b a lan ce  the  
com peting public  policy goals.
A rticles 7 a n d  8 of th e  TFilPS A greem ent a re  very basic  to the  
in te rp re ta tio n  a n d  im plem entation  of IPRs. The objective, according to 
Article 7 of th e  TFilPS A greem ent, of th e  IPRs p ro tection  is n o t only to 
prom ote “technological innovation”, b u t  also th e  “tra n sfe r  an d  
d issem in a tio n ” of technology, w hich th e  developing co u n trie s  consider 
them selves to be very im p o rtan t for th e ir  technological d e v e l o p m e n t .

A ccording to Article 8.1, “M em bers may, in  form ulating  or am ending  
th e ir n a tio n a l law s a n d  regu lations, adop t m e a su re s  n ecessa ry ... to 
prom ote th e  public  in te re s t in  sec to rs of v ital im portance  to th e ir  socio
econom ic a n d  technological developm ent, provided th a t  su c h  m easu re s  
are  c o n sis ten t w ith  th e  provisions of th is  A greem ent". T hough  Article 8.1 
req u ires th e  m em bers to adhere  to a  “consistency  te s t”, b u t  an y  WTO 
M em ber can  tak e  in to  its  acco u n t its  public  in te re s t w h en  m aking  IP 
legislation. F rom  general provisions a n d  basic  p rinc ip les as  s ta te d  in
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Part-I of th e  TRIPS A greem ent it is c lear th a t  th e  A greem ent h a s  provided 
ce rta in  flexibilities for th e  developing co u n try  m em bers. They could  u se  
th ese  flexibilities w hen  m aking  new  IP law s w hich  w ould  su it  th e ir 
econom ic a n d  technological policies a n d  th e ir level of developm ent.
Enforcement of IPRs in Developing Countries

In te llec tual p roperty  righ ts  are  private righ ts, n o n e th e less  governm ents 
play im p o rtan t role in  th e  enforcem ent of IPRs. G overnm ents requ ire  
reso u rces a n d  expertise  for enforcem ent ac tions. C ourts, th e  law  
enforcers, th e  cu sto m s a n d  o th er com peten t a u th o ritie s  n eed  to be 
staffed a n d  tra in ed  in  o rder to fight IPRs v io la t i o n s . is
IPRs violation h a s  b een  ex tended  from  trad itio n a l In d u strie s  to  h igh -tech  
sec to rs due  to th e  developm ent of digitization a n d  a b u n d a n c e  of u sed  
m an u fac tu rin g  e q u ip m e n ts . 9̂ C rim inal law  con tex t of IPRs violation 
defines coun te rfe it a n d  p iracy  a s  p roh ib ited  or c o n tra b a n d  activities 
su rro u n d in g  illegal p ro d u c tio n  a n d  sale of goods. Possession , im porta tion  
a n d  exporta tion  of co n tra b a n d  goods are  therefo re  crim inal o ffen ce .20 
Crooked tra d e rs  coun terfe it p ro d u cts  to  m alte huge  profit by free-riding 
on th e  creative efforts a n d  investm ent of o thers. E xistence of coun terfe it 
p ro d u c ts ’ trad e  also  d ep en d s on co n su m er d em and  a n d  people’s 
u n d e rs ta n d in g  a s  they  th in k  counterfeiting  a n d  p iracy  a re  innocen t 
Infractions. The public  au th o ritie s  a n d  com m ercial o rgan iza tions fall to 
m ake th e  people u n d e rs ta n d  ab o u t th e  d an g er of u sin g  coun terfe it 
p ro d u c ts  a n d  its  h arm fu l effects on social w e lfa re .21

At n a tio n a l level governm ents tak e  care of in te llec tua l p roperty  regime, 
w hich  req u ires  th e  governm ents: (1) to se t a  n a tio n a l public  policy 
fram ew ork to gu ide IP laws; (2) to en ac t a n d  ad m in is te r IP laws; (3) to 
ad ju d ica te  IP d isp u tes; (4) to ra ise  public  aw aren ess for IPRs protection; 
(5) to ca rry  o u t in te rn a tio n a l IP obligations; (6) to p a rtic ip a te  in 
m ultila teral, regional a n d  b ila tera l IP nego tia tions a n d  o rganizations; a n d  
(7) to negotia te  tech n ica l a ss is tan ce , tra in in g  a n d  capacity -build ing . 
Among developing co un tries , Brazil h a s  talcen m o d em  IP policy to  en su re  
econom ic grow th a n d  in d u stria l advancem ent, w h ereas  Ind ia  h a s

Dhaka University Law Journal Volume 21, Number 2 December 2010

ibid., at pp. 7, 8.
Fink, Carsten, Mondiale, Group d’ Economie and Paris, Sciences Po, 2008. 
“Enforcing Intellectual Property Rights: An Economic Perspective", iCTSD 
Programme on Intellectual Property Rights and Sustainable Development, 
ibid., at p. 7.
Blakeney, Michael. 2003. Guidebool< on Enforcement o f Intellectual Property Right. 
London: University of London, Queen Mary Intellectual Property Research Institute, at 
pp. 5, 6. 
ibid., ai p. 6.

64 I P a g e ' .

18

20



Intellectual Property Rights Enforcement in Bangladesh Sheikh Hafizur Rahman Karzon
Farhana Helal Mehtab

adop ted  m odern  IP Policy to prom ote th e  developm ent of science and  
technology.22
In  th e  a re a  of IPRs enforcem ent, a  governm ent h a s  to play proactive role. 
Indonesia  e s tab lish ed  a  N ational T ask  Force in  2006  to p reven t IPRs 
infringem ent. The T ask  Force h a s  been  es tab lish ed  for: (1) form ulation  of 
a  n a tio n a l policy to obviate IPRs infringem ent; (2) reviewing m e asu re s  to 
solve stra teg ic  prob lem s relating  to IP violation; (3) equ ipp ing  governm ent 
officials a n d  in s titu tio n s  w ith  specialized tra in in g  a n d  ed u ca tin g  the 
social people ab o u t th e  value of IPRs protection; (4) developing bilateral, 
reg io n ^ , a n d  m u ltila te ra l cooperation  to obviate IPRs in fractions. Brazil 
es tab lish ed  a n  In  te r-m in isteria l C om m ittee A gainst P iracy in  2001 to 
coord inate an ti-p iracy  stra teg ies .23
The governm ent of Philippines h a s  e s tab lish ed  a  s trong  a rran g em en t for 
IPRs enforcem ent. The N ational C om m ittee for In te llec tual P roperty  
com prises of th e  Philippine N ational Police, N ational B u reau  of 
Investigation, O ptical M edia Board, B u reau  of C ustom s, D ep artm en t of 
Ju s tic e  a n d  IP Philippines. T heir collaboration  h a s  com e u p  w ith  a  Web- 
b ased  IP C ase D atab ase . The Philippines, in  addition  to it, h a s  developed 
th e  Public-Private P a rtn e rsh ip  C ouncil for In te llec tua l P roperty  Rights 
(P3CIPR). P eru  estab lish ed  a  High Level M ulti-Sectoral C om m ission 
A gainst C o n trab an d  a n d  P iracy w hich  h a s  private secto r 
re p re sen ta tiv es . 24
In m ost developing co u n trie s  public co n su lta tio n  on IP issu es, a n d  local 
expert a n d  b u s in e ss  com m unity  engagem ent a re  e ith e r a b se n t or 
underdeveloped. Only a  h andfu l of developing co u n trie s  like India, Brazil 
an d  th e  P hilipp ines have estab lish ed  form al m ech an ism  for public  
co n su lta tio n  a n d  expert involvem ent in th e ir  IP decision-m aking. M any 
developing co u n trie s  have failed to  develop form al m ech an ism  for public 
a n d  private sec to r con su lta tio n s, b u t  th e re  have been  frequen t 
co n su lta tio n s  w ith  th e  ex ternal d o nors.25
R ecent re se a rch  a n d  policy s tu d ie s  reveal th a t  developing coun tries  
en co u n te r challenges to p ro tec t IPRs for w eak  in stitu tio n a l, tech n ica l a n d  
financial capacity . IP policies a n d  law s need  to be designed  a n d  executed  
to reinforce developm ent in  th e  a reas  of innovation , pub lic  h ea lth .
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Deere, Carolyn. 2009. “The Politics of Reform in Developing Countries”, in Melendez- 
Ortiz, Ricardo and Roffe, Pedro (eds.), Intellectual Property and Sustainable 
Development: Development Agendas in a Changing World. Cheltenham: Edward 
Elgar Publishing Ltd., at pp. 21-23.
Ibid., at p. 26.
Ibid., at p. 27. 
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educa tion  a n d  technology. C oordination  am ong  different governm ent 
agencies a n d  pub lic-private  p a rtn e rsh ip  are  sm e  q ua  non  to achieve th e  
goals. B u t developing co u n try  governm ents have failed to develop 
system atic  coord ination , engage legislative b ra n c h e s  effectively in IP 
decision-m aking, a n d  provide stak eh o ld ers a n d  experts w ith  efficacious 
m ech an ism  of con su lta tio n .
IPRs Enforcement System in Bangladesh
In B ang ladesh  th e  D ep artm en t of P aten ts , D esigns, a n d  T rad em ark s 
(DPDT) u n d e r  th e  M inistry  of In d u strie s  ad m in is te rs  p a ten ts , designs, 
a n d  tra d e m a rk s  a n d  th e  M inistry of C u ltu ra l Affairs ad m in is te rs  
copyright. The DPDT is a  quasi-jud icia l body an d  th e  R eg istrar of th e  
d e p a rtm en t a c ts  a s  trib u n a l. If any  person  Is aggrieved, s /h e  can  file an  
ap peal to th e  High C ourt Division a g a in s t th e  decision  of th e  R eg istra r .27

The T rad em ark s Act, 2009, th e  C opyright Act, 2000 , a n d  th e  P a ten ts  an d  
D esigns Act, 1911 have given ce rta in  IPRs to tra d e m a rk  a n d  cop3fright 
ho lder an d  pa ten tee . If th e  righ t-holder seeks civil rem edy, s /h e  h a s  to 
in s titu te  a  case  In any  co u rt n o t inferior to a  C ourt of D istric t Ju d g e . The 
above m entioned  law s have defined som e v iolations of th e  rig h ts  as  
crim e. B ang ladesh  P enal Code, 1860, a n d  th e  C u sto m s Act, 1969 also 
have declared  ce rta in  activ ities as  crim inal offence.
Any righ t-ho lder can  in s titu te  a  crim inal case  in  a  C ourt of M etropolitan 
M agistrate or M agistra te  of th e  F irs t C lass. Any appea l a g a in s t th e  order 
of th e  M agistra te  will lie to th e  C ourt of S essions Ju d g e . In crim inal cases 
police investigates th e  case  an d  th e n  it will be tried  by a  crim inal co u rt 
having ju risd ic tio n . Police officers have th e  a u th o rity  to la u n c h  ra id s  
a g a in s t coun te rfe it a n d  p ira ted  goods an d  seize th e  sam e. The cu sto m s 
officers also have to e n su re  th a t  coun terfe it a n d  p ira ted  goods a re  no t 
im ported  in to  B ang ladesh . IPRs violating goods m u s t be deta ined , 
confiscated, destroyed  or d isposed  of in  th e  m a n n e r a s  specified in  th e  
law.
B ang ladesh  h a s  u p d a te d  its  trad em ark  an d  copyright law s. T hough  the 
u p d a te d  law s have p u t stro n g er enforcem ent m ech an ism  in  place, b u t 
th e re  a re  difficulties to enforce th e  in te llec tual p roperty  rig h ts  in  reality. 
As a  m em ber of th e  WTO B ang ladesh  is  u n d e r a n  obligation  to m ake its  
IP law s T R IPS-com pliant w ith in  2013. The WTO^s a sk ed  B ang ladesh  to
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/6 /d „a tpp . 30, 31.
Rahman, M. Mahbubur. 2011. ‘‘Intellectual Property Protection in Bangladesh: An 
Overview", available at: <http://www.unescap.org/tid/mtg/ip_bang.pdf> last accessed 
on 9 January, 2011.
According to the Report of the WTO Secretariat, successive governments have taken 
initiatives to make IP laws compliant with the TRIPS agreement. The government of
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explain th e  s ta te  of c u rre n t IP laws an d  enforcem ent m echan ism . The 
w ritten  su b m issio n  of governm ent h a s  e labo ra ted  th e  civil, 
ad m in is tra tiv e /b o rd e r, crim inal, an d  provisional rem edies available in 
th e  law s.29
In case  of copyright infringem ent, th e  righ t-ho lder can  file civil su its  
w here s /h e  can  seek  in junction  a n d  com pensation . E xisting  p a te n t an d  
tra d e m a rk  law s have given power to th e  co u rt to determ ine th e  type an d  
ex ten t of com pensato ry  dam ages.3° If there  is im porta tion  of infringing 
copies in to  B angladesh , th e  righ t-ho lder can  move to th e  R egistrar of th e  
copyright to b a n  th e  im porta tion  of th e  p roduct. W hen th e  infringem ent 
is proved by a  co u rt of law, th e  police or cu sto m s a u th o rity  can  destroy  
th e  co u n te rfe it/p ira te d  goods.
C rim inal rem edies include th e  im prisonm en t of infringer, im position  of 
fine or both , a n d  seizure  of infringing goods, p ro d u c ts  or copies. R ight
ho lders can  tak e  re so rt to crim inal proceedings to call th e  vio lators to 
account. If a  w ritten  com plain t is lodged in case  of a  willful trad em ark  
coun terfe it or copyright piracy, a  case  can  be In itiated  by a  com peten t 
court. T here is no  specialized enforcem ent u n it  to  Investigate in to  the  
violation of IPRs. The police are  enjoined to investigate th e  IPRs 
violations, b u t  they  carm ot give sufficient tim e a s  they  a re  overburdened. 
Moreover, th ey  do n o t have specialized knowledge on IP law.^^
Enforcement Mechanism under the Trademarks Act, 2009
The T rad em ark s Act, 2009  provides for civil rem edies in case  any  person  
h a s  \ao lated  th e  righ t of a  tradem ark-ho lder. A su it c a n n o t be filed to any  
co u rt inferior to a  c o u rt of D istrict Ju d g e  in  case: (1) an y  registered  
tra d e m a rk  is violated; (2) it involves any  righ t or am ended  righ t re la ted  to 
th e  reg istered  trad em ark : a n d  (3) any  sim ilar or deceptively sim ilar 
trad em ark , w h e th e r it is registered  or not, is u s e d .32 in  su c h  a  su it th e  
co u rt can  order for in junction , an d  com pensation  or p a r t of profit 
according to th e  in ten tio n  of th e  right-holder. The co u rt can  also o rder to 
destroy, or w ipe away, or elim inate th e  label a n d  m arks.33
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Bangladesh noted that, “Considering the extended transition period to implement 
TRIPS Agreement until 1 July 2013, the Government of Bangladesh is examining the 
whole gamut of issues relating to patent, trademark, and copyright protection”.
Azam, Monirul. 2008. Intellectual Property, WTO and Bangladesh, Dhaka: New 
Warsi Book Corporation, at p. 184.
See Worid Trade Organization, Trade Policy Review Body, 13 and 15 September, 
2006, WTrrPR/M/ZI 68/Add. 1 (Published on 10 November, 2006).
See above note 29, at pp. 186, 187.
Section 96, the Trademarks Act, 2009.
Section 97, Ibid.

29

30

33

67 1 P a g c



Intellectual Property Rights Enforcement in Bangladesh Sheikh Hafizur Rahman Karzon
Farhana Helal Mehtab

The T rad em ark s Act h a s  e laborated  different types of tra d e m a rk  
violation. If any  person- (a) h a s  falsified any  trad em ark ; (b) h a s  falsely 
u sed  any  tra d e m a rk  for an y  good a n d  service; (c) m akes, tran sfe rs , u se s  
or tak es  hold of any  bloc, m achine, plate, in s tru m e n t, o r s tru c tu re  to 
falsify "an y  trad em ark ; (d) u se s  false trad e  descrip tion  in goods or 
services: (e) u se s  n am e of co u n try  or location o th e r th a n  th e  co u n try  or 
location w here th e  good h a s  been  m ade or u se s  false identity , nam e, and  
ad d ress  of th e  p ro d u cer or of th e  person  for w hom  th e  good h a s  been  
m ade; or (f) changes, d isfigures, or w ipes aw ay any  original m ark  or 
ind ication  re la ting  to th e  production  of any  good, th a t  p erso n  is sa id  to 
have violated th e  righ t of th e  trad em ark  holder. 3̂
The T rad em ark s Act, 2009  h a s  provided for crim inal rem edies for 
tra d e m a rk  violation. If an y  person  infringes th e  rig h t of th e  trad em ark - 
holder, th a t  person  sha ll be p u n ish ed  w ith  im p riso n m en t w hich  sh a ll no t 
be m ore th a n  2 y ea rs  b u t  n o t less th a n  6 m o n th s  or w ith  fine w hich  shall 
n o t be m ore th a n  BDT 2 lakh  (US$ 2866.56)35 b u t  n o t less  th a n  BDT 50 
th o u sa n d  (US$ 716.64) or w ith  bo th . If th a t  person  shall be liable for the 
sam e offence for second or th ird  time, s /h e  shall be p u n ish e d  w ith  
im prisonm en t w hich  sh a ll n o t be m ore th a n  3 y ea rs  b u t  n o t less  th a n  1 
y ear or w ith  fine of n o t m ore th a n  BDT 3 lakh  (US$ 4299.84) b u t n o t less 
th a n  BDT 1 lak h  (US$ 1433.28) or w ith  both.ae
If any  person  does n o t u se  th e  n am e of th e  p roduction  in stitu tio n , or 
country , or place, or keeps th e  good open for sale, or tak es  hold of good 
for p roduction  or trade, th a t  person  shall be p u n ish e d  w ith 
im p riso n m en t w hich  sh a ll n o t be m ore th a n  2 y ea rs  b u t  n o t less th a n  6 
m o n th s  or w ith  fine w hich  shall no t be m ore th a n  BDT 2 lak h  (US$ 
2866.56) b u t  n o t less  th a n  BDT 50 th o u sa n d  (US$ 716.64) or w ith  both. 
If th a t  person  sha ll be liable for the  sam e offence for second  or th ird  
tim e, s /h e  shall be p u n ish ed  w ith  im prisonm en t for n o t m ore th a n  3 
y ears b u t  n o t less  th a n  1 y ea r or w ith  fine of n o t m ore th a n  BDT 3 lakh  
(US$ 4299.84) b u t  n o t less th a n  BDT 1 lak h  (US$ 1433.28) or w ith
both.37

The Penal Code, 1860 also provides for p u n ish m e n ts  for violation of th e  
IPRs of th e  tradem ark -ho lder. Confiding th e  co u rt for de term in ing  the  
te rm  of im p riso n m en t an d  am o u n t of fine, th e  Code provides for: (1) 
im prisonm en t of e ither descrip tion  for a  te rm  w hich  m ay ex tend  to one 
y ea r or w ith  fine or w ith  bo th  for u sing  a  false tradem ark ; (2)
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Section 73, the Trademarks Act, 2009.
Currently 1 USD equals to BDT 69.77. On the basis of this conversion rate the 
amount of fine in BDT has been converted into US dollar.
See above note 34.
Section 74, Ibid.37
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im prisonm en t of e ith e r descrip tion  for a  te rm  w hich  m ay ex tend  to two 
y ears or fine or w ith  b o th  for counterfeiting  of a  trad em ark . 38
Enforcement Mechanism imder the Copyright Act, 2000
O w ner of copyright h a s  exclusive righ t over h is /h e r  w ork. C opyright in  a  
w ork is deem ed to be infringed w hen  any  person , w ith o u t a  license from  
th e  copyright ow ner or th e  R egistrar of th e  copyright or any  o ther 
com peten t au th o rity , exercises th e  exclusive righ t of th e  copyright ow ner 
or p erm its  any  place to  be u sed  by th e  '{Public for profit a n d  su c h  
com m unication  c o n s titu te s  a n  infringem ent of th e  copyrlght.s^ A person  
is sa id  to  have v iolated th e  copyright, if th a t  person: (1) sa les  or h ires; or 
cau ses  to sale  or hire; or exhibits com m ercially; or p roposes to sale  or 
h ire  th e  infringing copies of th e  work; (2) d is tr ib u te s , e ith e r for the  
p u rp o se  of trad e  or to su c h  a n  ex ten t a s  to affect prejudicially  th e  ow ner 
of copyright, any  infringing copies of th e  work; (3) exh ib its  com m ercially 
in  public  th e  infringing copies; (4) im ports any  infringing copy into  
B angladesh.4°If any  p e rso n  u se s  th e  copyrighted w orks for educa tiona l o r 
re sea rch  p u rp o ses  or in  fu rth e ran ce  of know ledge-generation  th a t  can n o t 
be considered  a s  in fringem ent of copyright.^i
T hree types of rem edies a re  available if any  copyright is violated. A civil 
su it can  be filed in  th e  co u rt of a  D istrict Ju d g e  w ith in  w hose ju risd ic tio n  
th e  p lain tiff resid es or ca rries  on  b u s in e ss  or w here th e  c a u se  of action  
arose  irrespective of th e  place of residence or p lace of b u s in e ss  of th e  
defendant. C opyright-holder can  seek  com pensation , o r sea rch  w arran t, 
or in junction , or ac c o u n ts  in  case  of copyright violation. A nton Pillar 
Order42 or S earch  O rder is a  u n iq u e  in s tru m e n t in  th e  h a n d s  of th e  co u rt 
to  help  th e  copyrigh t-holder a s  th e re  is possibility  th a t  th e  infringer can  
destroy  th e  evidence of in fringem ent a n d  defeat th e  en d s of ju s tic e .43
The copyrigh t-holder can  seek  crim inal rem edies. If any  person  h a s  
violated copyright, s / h e  sha ll be p u n ish ed  w ith  im p riso n m en t for a  
period w hich m ay ex tend  from 6 m o n th s  to 4  y ea rs  a n d  fine w hich  m ay 
range  from  BDT 50 th o u sa n d  to  2 lak h  (US$ 7 1 6 .6 4 -2 8 6 6 .5 6 ). The 
plain tiff is en titled  to get o rder for seizure of infringing copies or 
confiscation  of dup lica ting  equ ipm ents. In  case  of p iracy  in  com pu ter
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See above note 27, at p. 8.
Section 71, the Copyright Act, 2000.
Ibid.
See above note 29, at pp. 208, 209.
Under the Anton Pillar Order plaintiff can approach court in camera to issue search 
order without giving any notice to the defendant to enable the plaintiff to search 
defendant's premises or infringing copies.
See above note 29, at pp. 210, 211.
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program s, th e  fine sha ll range from BDT 1-4 lak h  (US$ 1433.28- 
5733.12). In add ition  to  th e  civil an d  crim inal rem edies, th e  C opyright 
Act provides for ad m in istra tive  rem edies. If infringing copies a re  im ported  
in to  B angladesh , one h a s  to go to th e  R egistrar of CopjTight to s top  su ch  
im portation .
Enforcement Mechanism under the Patents and Designs Act, 1911
The P a te n ts  a n d  D esigns Act, 1911 h a s  provided th e  p ro ced u re  to  enforce 
th e  rig h ts  of th e  paten tee . According to th e  sa id  Act, a  p a ten tee  m ay 
in s titu te  a  su it in  th e  D istric t C ourt to tiy  th e  su it a g a in s t any  person  
who m akes, sells, o r u se s  th e  invention w ith o u t h is  license, or 
coun terfe its  it, or im ita tes it. W here a  co u n ter claim  for revocation of th e  
p a te n t is  m ade by th e  defendant, th e  su it, along w ith  th e  co u n te r claim, 
shall be tran sfe rred  to th e  High C ourt Division for d e c i s i o n . in  a  su it for 
in fringem ent of a  p a ten t, th e  C ourt may, on th e  app lica tion  of e ither 
party , m ake su c h  o rder for a n  in junction , inspection , or accoun t, an d  
im pose su c h  te rm s an d  give su ch  d irections respecting  th e  sam e an d  the 
proceedings thereon , a s  th e  C ourt m ay see fit.^s
In case  of piracy of reg istered  design, th e  p ira te  h a s  to pay to the  
reg istered  p rop rie to r of a  design a  su m  n o t exceeding BDT 5 h u n d re d  
(US$ 7.16) recoverable a s  a  co n trac t deb t for every su c h  contravention,'*® 
If any  p erso n  u se s  on h is  place of b u sin ess , o r on  any  d o cu m en t the  
w ords “D ep artm en t of P aten t, D esign an d  th e  T rade  M arks” (DPDT) or 
any  o th e r w ords suggesting  th a t  h is  place of b u s in e ss  is officially 
connected  w ith  th e  DPDT, s /h e  shall be  p u n ish ed  w ith  fine w hich m ay 
extend to BDT 2 h u n d re d  (US$ 2.86), a n d  in  th e  case  of a  con tinu ing  
offence, w ith  fu rth e r  fine of BDT 20 for each  day.^^
Intellectual Property Rights Enforcement in Bangladesh: To What 
Extent Is It TRIPS-Compliant?
The G overnm ent of B ang ladesh  (GOB) h a s  ta k e n  a  n u m b e r of s tep s  to 
p ro tec t IPRs a n d  fulfill its  obligations u n d e r th e  TRIPS A greem ent. F irst, 
B ang ladesh  governm ent h a s  enacted  th e  Cop)Tight Act, 2000, w hich 
replaced th e  C opyright O rdinance, 1962. It is a n  a tte m p t to fulfill its  
obligation u n d e r  th e  TRIPS Agreem ent. An am en d m en t h a s  been  
inco rpo ra ted  in to  th is  law  by th e  CopjTight (Am endm ent) Act, 2005  to 
ex tend  th e  scope of com pu ter p rogram s a n d  to en h an ce  th e  pen a lty  a n d  
com pensation  for th e  infringem ent of copyright in  co m p u te r program s.
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Section 29, the Patent and Designs Act, 1911. 
Section 31, Ibid.
Section 53, Ibid.
Section 78, Ibid.
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Secondly, in  2003  th e  GOB h a s  m erged th e  P a te n t Office a n d  T rade 
M arks R egistry Office a n d  es tab lish ed  th e  D ep artm en t of P a ten ts , 
D esigns an d  T rade M arks (DPDT). E arlier th e  two above m entioned  
offices w ere sep a ra te  a n d  independen t. W ith th e  e s tab lish m en t of a  single 
d e p a rtm e n t th e  GOB h a s  also s tren g th en ed  it  in  te rm s of o rganizational 
capacity , m anpow er, an d  equipm ent. Now th e  D ep a rtm en t of P a ten ts , 
D esigns a n d  T rade M arks h a s  4  wings, those  are: (1) P a te n ts  an d  
D esigns Wing; (2) T rad em ark s Wing; (3) WTO a n d  In te rn a tio n a l Affairs 
Wing; a n d  (4) A dm in istra tion  an d  F inance Wing.^s Thirdly, th e  
governm ent en ac ted  th e  T radem ark s O rdinance, 2008, w hich  w as la ter 
rep laced  by th e  T rad em ark s Act, 2009.
Fourth ly , th o u g h  B ang ladesh  is still regu la ted  by th e  P a te n ts  a n d  
D esigns Act, 1911, b u t  th e  Law C om m ission of B ang ladesh  h a s  already  
p rep ared  a  d ra ft law  on p a te n ts  in  2001. Fifthly, se p a ra te  d ra ft law s on 
design, geographical ind ication  a n d  utility  m odel have e ith er been  
finalized or u n d e r  th e  p rocess of finalization. Sixthly, th e  DPDT h as  
recently  recru ited  50 people to s tren g th en  its  w orkability. Softw are from 
WIPO will be  custom ized  for au to m atio n  of th e  w hole p ro cess of 
reg istra tion . 49
O ne very im p o rta n t fea tu re  of th e  Cop5rright Act, 2000  is th a t  it is a  law 
w hich  is fully com patib le  w ith  th e  provisions of th e  B em e C onvention 
a n d  TRIPS A greem ent. T he en a c tm e n t of th e  recen t copyright law  h a s  
elevated th e  s ta tu s  of B ang ladesh  a s  a  co u n try  having m o d em  cop5rright 
p ro tec tion  system .so
In  th e  field of p a te n t a n d  design still B ang ladesh  is reg u la ted  by the  
P a ten ts  a n d  D esigns Act, 1911. It provides for b o th  civil an d  crim inal 
rem edies. It is  in te res tin g  to m en tion  th a t  th e  p a te n t law  w as en ac ted  in 
1911 a n d  it provides for fine of BDT 2-5 h u n d red . If we convert the  
a m o u n t of BDT in to  US doUar th e  am o u n t will be U S$ 2 .8 6 -7 .16 . This 
rid icu lous a m o u n t of fine can n o t keep  th e  in te re s t of th e  dom estic  firm s 
a n d  local p a ten t-h o ld e rs , n o t to sp eak  of m u ltin a tio n a l com panies. 
P a te n t r ig h t is so im p o rtan t for th e  m u ltin a tio n a ls  a n d  rep u ted  foreign 
firm s th a t  w ith o u t th e ir  p a te n t p ro tection  they  will n o t be  in te res ted  to 
invest in  B angladesh .si
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The Department of Patents, Designs, and Trademarks, see 
<http://www.dpdt.gov.bd/>, last accessed on 18 February, 2011.
Hoque, Md. Enamul. 2010. “Milestones of Intellectual Property Rights Administration 
in Bangladesh”, A Souvenir published by the Department of Patents, Designs, and 
Trademarks, Dhaka Chamber of Commerce and Industry and Intellectual Property 
Association of Bangladesh. Dhaka: DPDT, at pp. 19-21.
See above note 29, at pp. 212, 213.
Developing and least developed countries are obliged to higher their IP standards 
and IPRs enforcement to that of the TRIPS Agreement. Multinational firms and 
developed countries were behind the negotiation of the TRIPS Agreement. Despite
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In 2001 th e  Law C om m ission of B ang ladesh  p rep ared  a  d ra ft law  on 
p a te n t to  m ake it com patib le w ith  th e  TRIPS A greem ent. U nder th e  
p a te n t law  of 1911, th e  le tte rs  p a te n t is in itially  given for a  period of 4 
years, w hich  can  be ex tended  for an o th e r 12 years. The d ra ft law  on 
p a te n t p roposes th a t  every p a te n t shall be g ran ted  for 20  y ea rs  from  th e  
date  of filing a n  app lica tion  for pa ten t. T his p roposal h a s  b een  m ade in 
acco rdance  w ith  A rticle 33 of th e  TRIPS A greem ent. 52
Som e re se a rch e rs  n o n e th e less  consider th a t  th e  d ra ft law  on  p a te n t is 
flawed a s  th e  Law C om m ission h a s  n o t ta k e n  in to  its  acco u n t th e  
developm ental stage, a n d  socio-econom ic reality  of B ang ladesh , in s tead  it 
copied th e  p a te n t law s of som e neighboring cou n tries . A nother m ajor 
defect of th is  law  is th a t  it failed to incorpora te  in to  it th e  TRIPS 
flexibilities a n d  u tility  m odel certificate, w hich  is very usefu l for less 
inventive p ro d u c ts  like h an d ic rafts . It is  also  usefu l for sm all cottage 
in d u strie s , a n d  sm all in v esto rs . 3̂
In case  of IPRs violation, th e  TRIPS A greem ent a sk s  th e  WTO m em b ers to 
provide civU a n d  crim inal rem edies a n d  in terim  a n d  b o rd er m easu res . 
W hen e n su rin g  rem edies fair a n d  equ itab le  p ro ced u res  need  to be 
e n su re d .54 Civil rem edies include In junctions, dam ages, a n d  o ther 
rem edies^s to  p reven t th e  in fringem ent of IPRs. C rim inal rem edies 
include im p riso n m en t a n d /o r  m onetary  fines, seizure, forfeiture, a n d  
d estru c tio n  of th e  infringing goods a n d  of any  m a te ria ls  a n d  im plem ent 
th e  p red o m in an t u se  of w hich  h a s  b een  in  th e  com m ission  of th eoffence. 56
The ju d ic ia l a u th o ritie s  sha ll have ju risd ic tio n  to o rder p ro m p t a n d  
effective provisional m e a su re s  to preven t IPRs in fringem ent. If an y  delay 
h a s  th e  possib ility  to cau se  irreparab le  h a rm  to th e  righ t-holder, th e  
co u rt h a s  th e  au th o rity  to ad o p t provisional m e a su re s  inaiLdita altera  
parte.5'^ The TRIPS A greem ent requ ires th e  m em bers to enab le  a  rig h t
holder to file a n  application  for th e  su sp en sio n  by th e  cu sto m s
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this reality a least developed country can think of developing a modern IP regime like 
Singapore to attract foreign investment. If multinational firms will come, Bangladesh 
has the possibility to be benefitted by foreign investment and technology transfer.
See above note 27, at pp. 3-4.
See above note 29, at pp. 180, 181.
See above note 14, at pp. 339-347.
Articles 44, 45, and 46, the TRIPS Agreement,
Article 61, Ibid.
Article 50, ibid.
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au th o ritie s  of th e  re lease  in to  free circu lation  of coun terfe it tra d e m a rk  or 
p ira ted  copjo’igh t g o o d s .

U pdated  IP law s of B ang ladesh  have e n su re d  th e  civil a n d  crim inal 
rem edies a n d  in terim  m easu res  a g a in s t IPRs violation w hich  th e  TFilPS 
A greem ent req u ires  th e  WTO M em bers to p u t in  place. All th e  s tep s  so 
far have b een  ta k en  by th e  GOB to m ake its  IP regim e TFilPS-com pliant 
can  be considered  a  good gestu re  to fulfill its  WTO com m itm ent. 
Provisions of existing  laws, except p a te n t a n d  som e old law s, seem  to be 
sa tisfac to ry  to p reven t IPRs violations. B u t m a in  prob lem  lies in  the  
enforcem ent system  of B ang ladesh  a s  it is n o t strong . M oreover, a  
n u m b er of difficulties exit in  th e  effective IPRs enfo rcem en t in 
B angladesh .
F irst, m ost of th e  p rocedura l law s in  B ang ladesh  w ere en ac ted  d u rin g  the  
colonial period  by th e  B ritish  ru le rs . Those law s have n o t been  u p d a ted  
a n d  are  n o t su itab le  to a d d ress  very n u a n c e d  p roblem s of different types 
of in te llec tual p roperties  in  B angladesh. For exam ple, th e  Code of 
C rim inal P rocedure  w as en ac ted  in  1898, a n d  th e  Code of Civil P rocedure 
in  1908. How can  th e  law s w hich  w ere en ac ted  a lm o st 1 h u n d re d  y ears 
b a c k  a d d re ss  very  com plicated  problem s of ever-changing  IP m a tte rs?
Secondly, th e  enforcing officers, nam ely  th e  police a n d  cu s to m s officials, 
do n o t have sufficient expertise on in te llec tual p roperty  law s. Thirdly, 
B ang ladesh  does n o t have strong  in fra s tru c tu re  a n d  suffic ien t reso u rces  
to en su re  effective IPRs enforcem ent. Fourth ly , c o n su m ers  a n d  general 
people do n o t have sufficient co n sc io u sn ess  ab o u t how  IP infringem ent 
can  h a rm  th e  co n tin u in g  flow of inventions, a n d  ad v an cem en t of science 
a n d  technology a n d  how  it can  jeopard ize  th e  grow th a n d  developm ent of 
a  country . Fifthly, p ro trac ted  civil a n d  crim inal ad ju d ica tio n s a n d  co st of 
litigations d iscourage th e  affected people to com e to th e  c o u rt for effective 
rem edy.
Sixthly, B ang ladesh  governm ent h a s  en ac ted  inform ation  technology law 
in  2006  to  p rev en t softw are piracy. B u t th e  police a n d  cu sto m s officials 
do n o t have sufficien t technological knowledge to p reven t In te rn e t piracy, 
so th e  law  becom es u se less  a n d  en forcem ent m ech an ism  rem ains 
ineffective. Seventhly, th e  border m easu res  of B ang ladesh  are  e ither 
co rru p ted  or w eak  to p reven t piracy a n d  coun terfe iting  in  in tellectual 
property . E ighthly, th e re  is no na tio n a l body to coord inate  th e  activities 
of th e  police, cu sto m s, a n d  IP officials. Lack of coord ination  h e lp s  p ira tes  
a n d  co u n te rfe iters  im m une from  th e  legal p rocedure . L ast a n d  m ost 
im portan tly , th e re  is no  s tu d y  a s  to how m o d em  IP policy a n d  law s can  
prom ote dom estic  scientific a n d  technological developm ent. In the
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absence  of th is  study , th e re  is also no policy priority  in  th e  IP sector, 
ind icating  grave inadequacy  in IP regim e of B angladesh .
It is widely ad m itted  th a t  IPRs enforcem ent is a  m ulti-layered  concept. 
Only th e  police, cu sto m s, a n d  IP co u rts  ca n n o t enforce in te llec tual 
property  righ ts. W ithou t policy-priority, app ro p ria te  legal fram ew ork, 
co n s is ten t a n d  IP-friendly jud ic ia l activism , th e re  ca n n o t be any  effective 
IPRs enforcem ent.59
Recommendations to Establish a TRIPS-compliant IP Regime with 
Strong Enforcement Mechanism in Bangladesh
As a  WTO M em ber B angladesh  h a s  to m ake its  IP regim e TRIPS- 
com plian t by 2013. In th e  light of th e  above d iscu ssio n  it is expected  a n d  
advisable to tak e  th e  following s tep s  to s tren g th en  th e  IPRs enforcem ent 
m ech an ism  a n d  to m ake th e  IP regim e TRIPS-com pliant:

i. B ang ladesh  needs a  s tu d y  to determ ine w h e th e r its  IP-regime is 
su itab le  to exploit its  po ten tia lities in  th e  field of science a n d  
technology. B ang ladesh  h a s  to  adop t su c h  a n  IP Policy a n d  to 
e n a c t/u p d a te /m o d ify  su c h  IP law s w hich  will keep  th e  na tio n a l 
in te re s t on th e  one h an d , a n d  will fulfil its  WTO obligations on th e  
o ther.

ii. B ang ladesh  h a s  to u p d a te  its  law s on p a ten t, design, geographical 
ind ication , u tility  m odel etc. in line w ith  th e  TRIPS Agreem ent. 
W hen u p d a tin g  th e  law s th e  flexibilities as  e n u n c ia ted  in A rticles 
1, 7, a n d  8 of th e  TRIPS A greem ent sh o u ld  be u se d  by th e  policy 
m ak ers  to keep  a  ba lance  betw een th e  in te re s t of th e  rig h t
ho lders a n d  th a t  of th e  people a t  large. The TRIPS flexibilities 
sh o u ld  be utilized to ba lance  th e  com peting public  policy goals.

iii. B ang ladesh  h a s  to determ ine stra teg ies, a n d  equ ip  governm ent 
in s titu tio n s  a n d  officials to fight IPRs violations.

iv. B ang ladesh  n eed s to e s tab lish  specialized IP c o u rts  for 
sa tisfac to ry  a n d  p ro m p t d isposal of th e  in te llec tual p roperty  
d isp u tes .

V. T he ju d g e s  of th e  D istrict C ourt an d  S uprem e C ourt m u s t be
tra in ed  a b o u t m ulti-faceted  IP issues, ever-developing IP law s a n d  
th e ir  enfo rcem ent m echan ism .

vi. The D ep artm en t of P aten ts , D esigns, an d  T rad em ark s m u s t be 
s tren g th en ed  a n d  equipped  so th a t  it c an  prom ote dom estic 
developm ent in  scientific an d  technological field.

vii. The governm ent h a s  to take  proper m e a su re s  to en h an ce  th e  
negotia ting  capacity  of th e  DPDT.
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vlii. A Public-Private P a rtn e rsh ip  Council sh o u ld  be e stab lish ed  for
aw aren ess  of th e  people a b o u t th e  im portance  an d  enforcem ent of 
in te llec tual p roperty  rights.

LX. GOB can  tak e  in itiative to collect fund  for IPRs en forcem ent from
dom estic  firm s a n d  in d u strie s . It can  also seek  a ss is ta n c e  from 
th e  developed co u n try  m em bers of th e  WTO a s  th ey  are  obliged 
u n d e r  Article 67  of th e  TRIPS A greem ent to provide tech n ica l an d  
financial cooperation  to developing a n d  lea s t developed coun try  
m em bers. It can  also seek  a ss is ta n c e  from  th e  WIPO Advisory 
C om m ittee on E nforcem ent. B ang ladesh  governm ent can  
ju d ic iously  utilize th e  a ss is ta n c e  of th e  WTO a n d  WIPO for 
m ak ing  its  IP law s TR IPS-com pliant a s  well a s  es tab lish in g  an  
effective IPRs enforcem ent system .

X. The IP regim e of B ang ladesh  shou ld  be c o n sis te n t w ith  b ro ad er
public policy goals, 

xi. B ang ladesh  h a s  to e s tab lish  a  N ational T a sk  Force or N ational
C om m ittee for In te llectual P roperty  com prising  of th e  
rep resen ta tiv es  from  th e  ju d ic ia l d ep artm en t, IP experts, the  
police, th e  custom s, th e  b u s in e ss  com m unity , a n d  m edia. The 
ta sk s  of th e  T a sk  Force or N ational C om m ittee will be  to tak e  care 
of IP issu es , ob\aate IPRs infringem ents, a n d  tak e  care  of 
innovations in  th e  field of science a n d  technology a s  a  whole.

Conclusion
In th e  age of econom ic globalization, th e  enforcem ent of in te llec tual 
p roperty  rig h ts  h a s  ignited  huge controversy. It is sa id  to be a  strong  
in s tru m e n t a t th e  h a n d s  of th e  developed co u n trie s  a n d  th e  big 
m u ltin a tio n a ls  to m ultip ly  th e ir huge profit an d  o b s tru c t technological 
a n d  econom ic developm ent of th e  developing n a tio n s . T here  are, a t  the  
sam e tim e, stro n g  a rg u m en ts  for IPRs enforcem ent a s  it is n ecessa ry  for 
econom ic grow th a n d  technological developm ent of an y  co u n try  w hen  it 
becom es m a n u fa c tu re r  of IP p roducts . A ccording to s tu d ies , p ro tection  of 
IPRs p rom otes innovations in  developed coun tries . Particularly , 
pharm aceu tica l, chem ical, an d  petro leum  in d u strie s , bio-technology, 
softw are, a n d  ICT in d u strie s  require  a n d  a re  benefitted  by th e  IPRs 
protection .
In  developing co u n trie s  th e  experience is m ixed. A ccording to som e 
stu d ies, IPRs p ro tec tion  h a s  little im pact on  th e  inven tions an d  
technological adv an cem en t of developing a n d  lea s t developed coun tries. 
Som e s tu d ie s  have found  th a t  IPRs pro tection  in  developing co u n tries  
can  p u s h  th e ir  technological capacity  tow ards fu rth e r  innovations. This 
will in  tu rn  prom ote scientific a n d  technological developm ent, en su rin g  
econom ic grow th a n d  poverty redu ction .so A ccording to o th e r s tud ies.
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IPRs enforcem ent m ay pro tec t local com m ercial a n d  in d u s tr ia l innovation  
as  well as  encourages technology tran sfe r a n d  foreign investm ent. IPRs 
enforcem ent therefore  m ay be a  developing a n d  le a s t developed coun try  
tool for technological a n d  econom ic developm ent, if th a t  co u n try  h a s  th e  
capacity  to absorb , rep roduce  a n d  exploit m odern  technology.
T hough B angladesh  is a  lea s t developed coun try  (LDC), am ong LDCs it 
h a s  huge po ten tia lity  to becom e a  m iddle incom e co u n try  w ith in  a  couple 
of years. The W orld B an k  in its  rep o rt p red icted  th a t  B ang ladesh  could 
reach  Middle Incom e C ountry  s ta tu s  (defined as US$ p er cap ita  of US$ 
875) by 2016  if it grows 7.5  p er cen t per year. C onsidering its  developing 
econom y in p h arm aceu tica ls , ready-m ade g a rm en ts  (RMG), lea th e r 
industry , a n d  in som e o th e r b u sin e sse s  an d  services, B ang ladesh  h a s  to 
p ro tec t th e  rig h ts  of th e  in tellectual property  holders.
B ang ladesh  h a s  its  dom estic  IP regim e w ith  IP law s en ac ted  a lm o st 1 
h u n d re d  y ears back . B u t it h a s  a lready  tak en  in itiatives to m ake its  IP 
regim e com patib le  w ith  th e  TRIPS Agreem ent. The en a c tm e n t of the  
T rad em ark s Act, 2009, a n d  th e  Copjo-ight Act, 2000  are  th e  s tep s  to fulfil 
its obligation u n d e r  th e  WTO Agreem ent. G overnm ent h a s  also tak en  
initiative to m ake new  law s on p a ten t, design, geographical indication , 
utility  m odel etc. a n d  estab lish ed  th e  D ep artm en t of P a ten ts , D esigns, 
an d  T rad em ark s. B u t th e  governm ent m easu res  seem  n o t to be 
sa tisfac to ry  if we tak e  th e  exam ples of th e  IP policy a n d  law s of som e 
developing co un tries , nam ely  India, Brazil, Philippines, a n d  Indonesia. 
Moreover, B ang ladesh  h a s  n o t yet designed any  IP policy to p rom ote its 
scientific, technological, a n d  econom ic developm ent. It does n o t have 
policy priority, in fra s tru c tu re , a n d  resou rces to m ake a n  effective 
enforcem ent system .
Given th e  n a tio n a l reality  a n d  its  WTO com m itm ent, policy-m akers of 
B ang ladesh  sh o u ld  Judiciously  envisage som e policy issu es . F irst, a s  a  
WTO m em ber B ang ladesh  is obliged to m ake its  IP regim e TRIPS- 
com plian t by 2013. Secondly, if B ang ladesh  w an ts  to exploit its  econom ic 
po ten tia ls  in  scientific a n d  technological field it will requ ire  m odern  IP 
policy a n d  law s. Thirdly, in  sp ite  of severe critic ism  of th e  TRIPS 
A greem ent it h a s  flexibilities. B ang ladesh  governm ent sh o u ld  endeavor to 
achieve h ig h est level of expertise to exploit th e  TRIPS flexibilities to m ake 
a  ba lance  betw een  IPRs a n d  b ro ad er public  policy goals. Fourth ly , policy- 
priority, proactive police a n d  cu sto m s officials, a n d  IP-prom oting ju d ic ia l 
activism  will be sin e  qua  non  for estab lish in g  a n  effective IPRs 
enforcem ent m echan ism .
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