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Introduction
The ex istence of inform al ju s tice  system  in B ang ladesh  is perp e tu a l. It is 
sa id  th a t  ‘village self-governm ent in  th e  su b -co n tin en t is a s  old as  the  
villages th em se lv es’. i From  tim e im m em orial, v a rio u s form s of inform al 
ju s tic e  system s w ere re la ted  to  village ad m in is tra tio n  a n d  have been  
governed by th e  religious an d  c u ltu ra l no rm s of th e  society.^ Inform al 
m ech an ism s of resolving local d isp u te s  w ere popu larly  know n as 
p a n ch a ye t  or shcdish, th o u g h  th e  te rm  varies in  different localities.^ This 
p ap er looks a t th e  h is to rica l roo ts of th e  com m unity  d isp u te  reso lu tion  
system  in  B ang ladesh  a n d  its  link  w ith  th e  c u rre n t p ractice  of out-of- 
co u rt family m ediation  in B angladesh. It is  argued  th a t  whUe th e  
trad itio n  of a n  inform al ju s tic e  system  in  th e  form of p a n ch a ye t/sh cd ish  
h a s  a  long h isto ry , it h a s  gone th ro u g h  m ajor changes over th e  y ea rs  an d  
h a s  becom e co rrup t, inequ itab le  a n d  unprincip led , su p p re ss in g  th e  poor 
an d  d isadvan taged , especially th e  w om en in  society. To h ighligh t th ese  
changes, th is  p a p e r firs t details how  inform al ju s tic e  opera ted  in  different 
h isto rica l periods a n d  how  th e  ru le rs  a t d ifferent tim es tried  to change 
th is  inform al ju s tic e  system .
It th e n  considers th e  c u rre n t s itu a tio n  inc luding  th e  developm ent of out- 
of-court m ed iation  in  th e  reso lu tion  of fam ily d isp u te s  in  B angladesh . 
S ince con tem porary  lite ra tu re s  do n o t describe th e  m ode of m ed iation  
being p rac tised  in  ou t-o f-court m ediations in  B ang ladesh , th e  n a tu re  of 
th e  m ediation  p rocess is observed u sin g  th e  R iskin’s  grid on m ediation.^
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B ased  on th e  observation  of m ediation  se ss io n s  a n d  interview s w ith 
m ediators, th is  p ap er confirm s th e  u se  of law  to legitim ize m ed ia to rs’ 
pow er in  m ediation  a n d  d em o n stra te s  th a t  evaluative  m ed ia tion  w ith  th e  
directive in terven tion  of m edia to rs inform ed by law  is cu rren tly  p racticed  
in  B angladesh . At th e  end, it will be argued  th a t  b ecau se  of its  n a tu re  
an d  its  re liance on law, evcduatlve m ediation  h a s  th e  po ten tia l to  a tta in  
fair ou tcom es for w om en desp ite  th e  existence of gendered  pow er 
d isparity  a n d  family violence in  th e  society. However, a  detailed  analysis  
of th e  im pact of pow er d isparity , family violence a n d  how  m edia to rs 
a ttem p t to  m inim ize th e se  im pacts  to  en su re  fair ou tcom es are  o u t of th e  
purview  of th is  paper.
The History of Out-of-Court Mediation in Bangladesh -  An Archaic 
Glory of Our Past
As m entioned  earlier, th e  inform al ju s tic e  system —p a n ch a ye t/sh cd ish  
h a s  prevailed in  th e  Ind ian  su b -co n tin en t for a lm ost a s  far b ack  a s  
h isto ry  is know n. In  th e  absence of any h isto rica l evidence, it is  difficult 
to p inpo in t w hen  th e  concep t of different trad itio n a l m odes of inform al 
ju stice , su c h  a s  village p anchayet/shcd ish , w ere firs t in itia ted  in  th e  
region. Rig V edas, th e  o ldest H indu religious scrip t, da tin g  from  1200 
BC, m en tio n s th e  existence of village self-govem ance in  India.^ Som e 
h isto rica l b a s is  for th e  reso lu tion  of d isp u te s  by th e  h e ad s  of 
neighbourhoods is a lso  found in  th e  w ork of Sen w ho claim s th e  
existence of d isp u te  reso lu tion  a t th e  village level d u rin g  th e  period of th e  
D harm ashastra .  ̂
It is  generally a ssu m e d  th a t  th is  k ind  of local governm ent w as th e  b asic  
form  of governm ent u n til th e  6*  cen tu ry  BC w hen  large k ingdom s began  
to em erge a n d  th e  role of local governm ent becom e su b jec t to  th e  cen tra l 
au th o rity .7 D uring  th e  period 1500 BC to 1206 AD, w h en  H indu  ru le rs  
governed th e  su b -co n tin en t, th e  king w as considered  th e  ‘fo u n ta in  o f  
Justice’ an d  w as th e  h ig h est au th o rity  in  th e  C ourt of A ppeal in th e  
sta te .8 G overnm ent officials ra n  o th er co u rts  a n d  tr ib u n a ls  to ad m in is te r 
ju s tic e  u n d e r  th e  au th o rity  of a  king.^ B u t th e  cen tra l au th o rity  left local 
people to resolve civil a n d  petty  crim inal m a tte rs  by th e ir  local village
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council i.e. p a n ch a ye t^^  Later, M uslim  ru le rs  began  to ex p an d  the ir 
k ingdom s in  th e  su b -co n tin en t. M uslim  ru le  in  th e  su b -c o n tin e n t c an  be 
broadly  divided in to  two p arts : th e  Soltanate  period (1206-1526 AD) an d  
th e  M ughal period  (1526-1757 AD). D uring th e  S o ltana te  period, the  
Siiltans  (Kings) of Delhi m ain ta in ed  th e  p a n ch a ye t  sy stem  a s  th e  lowest 
tie r of ad jud ica tion . T hough K azi’s  courts, a  p a r t  of th e  s ta te ’s  co u rt 
form ed to  decide on civil an d  crim inal cases, w ere in te rsp e rsed  
th ro u g h o u t th e  su b -c o n tin e n t d u rin g  th e  M ughal ru le  from  1526 to  1757, 
th e  n u m b er of c a se s  b ro u g h t before K azi’s  c o u rts  w as low a s  village 
p a n ch a ye ts  se ttled  m o st of th e  d isp u tes. C onsidering th e ir  deep-rooted  
n a tu re  in  th e ir  respective locality, th ro u g h o u t M uslim  ru le , th e  cen tra l 
ad m in is tra tio n  u su a lly  did n o t in terfere w ith  th e  decisions of th e  village 
ad m in istra tio n .
Village p a n ch a ye ts  w ere m ade u p  of a  council of village headm en; the  
com position varying depend ing  on th e  econom ic a n d  social s tru c tu re  of 
th e  villages being  governed. As no ted  by Siddiqui.^^ p a n c h a ye ts  resolved 
different form s of d isp u tes . Som etim es they  w ere form ed to e n su re  th a t  
th e  m em bers of a  caste  ad h ere  to th e  religious a n d  social n o rm s of th e ir 
caste  a n d  to se ttle  d isp u te s  am ong m em bers. P anchayets  also 
m ain ta in ed  pub lic  o rder a n d  in te r-caste  re la tio n sh ip s  am ong  the 
villagers. Additionally, pa n ch a ye ts  served to resolve lab o u r d isp u te s  su ch  
a s  th o se  am ong  se rv an ts  a n d  farm ers or am ong th e  se rv a n ts  of different 
farm ers. Village p a n ch a ye ts  w ere also  responsib le  for resolving civil 
d isp u te s  w ith in  th e  area , i"* A ccording to  Islam , ‘th e  p a n c h a y e t  served  civil 
an d  policing functions, coord inating  re n t given etc., w hile th e  sh a lish  w as  
a  village S a b h a  or council th a t  w as called on to settle  m oral a n d  eth ical 
is su e s ’. Therefore, sh a lish  c an  be perceived a s  a  v aria tio n  of p a n ch a ye t 
th a t  resolved civil is su e s  am ong local h a b ita n ts . The te rm  sh a lish  is 
derived from th e  A rabic w ord 'shalish ' m ean ing  'th ree '. It conveys the  
sen se  'm iddle' -  m iddle m an  -  th e  th ird  p a rty  h e lp er in  a  conflict 
reso lu tion . In  trad itio n a l villages, sha lish  w as generally  co n d u c ted  by a  
g roup  of th e  p e rso n s  of th e  village, inc luding  village h ead m en  a n d  o ther 
local elites. The c en tra l governm ent body did  n o t in terfere  w ith  the  
decisions even w hen  th ey  con travened  th e  cen tra l ad m in is tra tiv e  laws.
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an d  no appeal could be preferred  a g a in s t th e  decision  of th e  
p a n c h a y e ts /sh o lish s .
As p a n ch a ye ts  w ere th e  local bodies for resolving d isp u te s  am ong people 
in  a  locality, ju s tic e  adm in iste red  by th is  ind igenous system  w as very 
m u ch  influenced  by th e  cu sto m  a n d  religion of th a t  locality.
As S iddiqui observed;

C ustom  a n d  religion m ade the p a n ch a ye ts  so  im portant tha t they  
often  h a d  an  a lm ost sacred  s ta tu s— although they  could hardly be  
described  a s  u n b ia sed  a n d  objective. The p a n ch a ye ts  never m ade  
their decisions by  voting, bu t by  co n sen su ses  arrived a t by  the  
upper ca ste  m em bers o f  the panchayet, a n d  this w a s  generally  
accepted  by the low er castes. This m ethod well su ited  the  purpose  
o f  the conservative village leadership, w hich  w a n ted  to m aintain  
the s ta tu s  quo in society.

As observed by Ja in :
T hese p a n c h a ye ts  fu lfilled  the Judicial fu n c tio n s  very effectively  
and  it is only rarely tha t their decisions gave  d issa tis fac tion  to the  
village people. The m em bers o f  the p a n ch a ye ts  w ere deterred  fr o m  
com m itting a n  injustice by  fe a r  o f  public opinion in w hose  m idst 
they  lived.

The system  of p a n ch a ye t  to ad m in is te r ju stice , however, w as drastically  
cu rta iled  by th e  ad v en t of th e  B ritish  in  th e  su b -co n tin en t. The E a s t 
Ind ia  C om pany s ta r te d  to in tervene in  th e  ad m in is tra tio n  of ju s tic e  in 
B ritish  Ind ia  u n d e r  a  Royal C h arte r in  1726.''^ Later, w ith  th e  decline in 
M ughal ru le  (1526 to 1757), th e  E a s t Ind ia  C om pany contro lled  th e  
ad m in is tra tio n  of Bengal province. Initially, th e  com pany  adop ted  a  new  
Zam indari sy stem  to ad m in is te r ju s tic e  by cu rb in g  th e  a u th o rity  of the  
deep-rooted  ind igenous p a n ch a ye t  s y s t e m .  However, th e  Zam indari 
system  proved inefficient a s  th e  Zam indars  (landlords) w ere u su a lly  
b iased, oppressive an d  concerned  w ith  profit. Realizing th e  im portance  
of th e  long adop ted  p a n ch a ye t  system , th e  B ritish  revived th is  ind igenous 
system  of ad m in iste rin g  ju s tice  by prom ulgating  th e  C how kidari A ct 
1870.
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T his Act provided for th e  app o in tm en t by th e  D istrict M agistrate of a 
village p a n ch a ye t co nsisting  of five m em bers. T his body w as c rea ted  to 
m a in ta in  law  an d  order in  th e  village w ith  th e  help  of C how kidars  (village 
guards) em ployed by th e  nom inated  panchayet. T his c o n s titu ted  th e  first 
form al local body to ad m in is te r ju s tic e  in  th e  su b -co n tin en t. However, 
th e  en ac tm en t of th is  form al au th o rity  failed to re s to re  th e  essen ce  of 
p a n ch a ye t  governed sh a lish  th a t  general people enjoyed in th e  pre- 
B ritish  e ra  a s  Zam indars  a n d  th e ir nom inees con tinued  to in fluence local 
shalish . The influence of Zam indars  evaporated  g radually  w ith  the  
en ac tm en t of th e  E a st Bengal S ta te  Acquisition and  T enancy A c t 1950  
(Act XXVIII of 1951), u n d e r w hich  every fam ily or body w as restric ted  to 
hold a  title  of lan d  u p  to a  p re-de term ined  m axim um  lim it of 33 a c re s .20

Even after th e  collapse of th e  B ritish  regim e (1757-1947) in  th e  s u b ­
con tinen t, th e  local ju s tic e  system  of sh a lish  co n tin u ed  th ro u g h o u t th e  
P ak is tan  e ra  (1947-1971). However, a s  th e  in s titu tio n a liza tio n  of the  
local ju s tic e  system  con tinued  d u rin g  th e  P ak is tan  era, local sh a lish  
g radually  cam e u n d e r th e  influence of narrow  political in te re s t of sitting  
governm ents a n d  failed to  provide ju s tic e  in  a n  u n b ia sed  m a n n e r .21 After 
th e  independence  w ar of B ang ladesh  in  1971, th is  system  of local ju s tice  
w as in stitu tiona lized  again  by enacting  th e  Village Court O rdinance 1976  
(O rdinance LXI of 1976). T his law conferred ad judicative  pow er on a  local 
body to ad m in is te r local d ispu tes. However, th e  trad itio n a l 
ad m in is tra tio n  of sh a lish  by older a n d  respec ted  lead ers changed , as 
younger people a n d  th o se  in te rested  in  u sing  sh a lish  for political en d s 
cam e to pow er .22 Therefore, chan g es occurred  in  th e  com position  of the  
people adm in iste rin g  sh a lish  a n d  its  p robable outcom e. B ecause  of the ir 
s tro n g  political ties, along w ith  th e  influence of th e ir  m oney a n d  political 
affiliation, new ly em erged leaders su p ersed ed  th e  trad itio n a l respect 
tow ards th e  age, re p u ta tio n  a n d  lineage of th e  elderly lead ers  w ho prefer 
to upho ld  m oral co n d u ct th a n  narrow  political a n d  p erso n a l in te re s ts .23

U nder th e  ch anged  s tru c tu re  of shalish , it can  be easily  p re su m ed  th a t 
w om en will be th e  m ost vu lnerab le  of all. As m ost of th e  d ifferent political 
lead ers’ allies a re  m en, w om en have few ties w ith  politics com pared  to 
th e ir  m ale c o u n te rp a rts  a n d  are  sub jec t to m an y  vagaries in  trad itio n a l 
sh a lish  co n d u cted  by th e  new  politically m otivated leaders. As expressed  
by a  local w om an in  a  s tu d y  w orkshop conduc ted  by Siddiqi:
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A  pre-Independence sh a lish  (before 1971) co n sisted  o f  7 or 8  
M atobbors [lit. village heads] getting together to ensure  tha t there 
w ould  be a  J u s t solution. The num ber has gone up to a t least 11 or 
12 now. The general co n sen su s w as tha t there h a d  been  a  serious  
erosion o f  the social situa tion  since 1971 a n d  th a t ordinary people  
w ere m uch better o f f  in the past. M atobbors rarely delivered  ju s tice  
these  d a y s  a n d  w ere f a r  rem oved fr o m  the law.^^

A new  d im ension  of w om en’s deprivation  th ro u g h  sh a lish  began  in  th e  
ru ra l a re a s  of B ang ladesh  in  th e  1980s w hen, w ith  th e  ab sen ce  of any  
political activity, th e  th en  m ilitary regim e decided to capitalize on 
people’s  religious sen tim en t to cope w ith  th e ir legitim acy c ris is . 5̂ R ural 
elites in creased  th e  u se  of fa tw a  (religious edicts) on different is su e s  to 
prom ote th e ir  in te re s ts  over th e  locality.
In Islam ic law, f a tw a  is a  legal opinion to be issu ed  by Islam ic scho lars  
w ho have proficiency in in terp re ting  th e  Quran  a n d  H adith  a n d  in te rp re t 
th e  Islam ic provisions u n d e r changing  realities of th e  society  th ro u g h  
Ijm a  a n d  Qiyas.^'^ The trad itional-m inded , less ed u ca ted  b u t  locally 
recognized relig ious p riests , however, did n o t have  th a t  level of w isdom  
a n d  s ta r te d  to give conservative in te rp re ta tio n s of Islam ic views in th e  
n am e of fa tw a .  T hus, it cam e to m ean  th e  n arro w  a n d  incom plete 
in te rp re ta tio n  of Islam ic views th ro u g h  th e  p ro n o u n cem en t of 
h um ilia ting  p u n ish m e n ts  of flogging, stoning, shav ing  of h ead s, w eaiing  
th e  g a rlan d  of sh o es etc. im posed d iscrim inatorily  u p o n  th e  w om en 
(particu larly  in  th e  ru ra l areas) by th e  m ullah  (M uslim  relig ious clergy) a t 
th e  village s h a l is h .27 C onsequently , "the ru ra l m ullas, gu ided  by th e ir 
p a tria rch a l beliefs a n d  a ttitu d es, w en t on  p rescrib ing  a  gender- 
segregated , s tric tly  su b o rd in a te  role for w o m e n ’ .2S D ue to su c h  a  gender- 
b iased  role of th e  sha lishkars, especially m ullahs  w ho co n d u c t local 
sh a lish  w om en a n d  o th e r m arginalized sec tions of th e  society lo st th e ir 
confidence in locally adm in iste red  shalish .
However, High C o u rt Division (HCD) of th e  S u p rem e C ourt issu ed  a  suo  
moto ru le  on 2 D ecem ber 2000 a b o u t a  new s item  p u b lish ed  in  th e  Daily 
N ew spaper, a n d  finally b a n n e d  th e  verd ict of f a tw a  issu ed  by m ullah  on 
1 J a n u a ry  2001. The D ivisional B ench held  th a t;
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A n y  fa tw a  including the in stan t one is unauthorised  a n d  illegal ... 
Giving a  fa tw a  by  unauthorised  person  or p ersons [including 
mullahl m u s t be m ade a  p un ishab le  o ffence by the Parliam ent 
im m ediately, even  if  it is not execu ted  ... Before parting  w ith  this 
matter, w e f in d  it necessary to a n sw er  a  question  a s to w h y  a  
particular group o f  men, upon either getting education  fro m  
m a d ra ssa  [religious schooll or form ing  a  religious group, are 
becoming fa n a tic s  w ith  wrong view s. There m u st be de fec t in their 
education a n d  their a ttitude (Writ Petition no. 1587 o f  2000).^^

The lan d m ark  ru ling  is a  glaring exam ple w here HCD from  its  own 
in itiative applied  its  ju d ic ia l activism  to  voice a g a in s t p a tr ia rc h a l p ractice 
a n d  p ro tec t fu n d am en ta l righ ts  of th e  citizen. Following th is  ruling, fatw a 
reduced  significantly ,3° b u t gender-b ias a tti tu d e s  still pervaded  local 
sh a lish  a n d  they  becam e ineffective a s  a  m ean s to provide fair outcom es 
to w om en.31
NGO Mediation in Bangladesh- A Revitalization of Shalish  under the 
Shadow of Law

To fill th e  v acu u m  of fair ju s tic e  th ro u g h  trad itio n a l ou t-of-court 
m ed iation  or shalish , som e N on-G overnm ent O rganization  (NGOs) in 
B angladesh  in itia ted  th e ir  operation  in  th e  field of h u m a n  rights, 
specifically w ith  th e  objective of enhanc ing  access to ju s tic e  for th e  poor 
by in troducing  NGO sh a lish  (out-of-court m ed iation  co n d u c ted  by NGOs). 
T his form  of m ed iation  w as popularized in  B ang ladesh  to com plem ent 
o th er form s of non-function ing  or gender b iased  ou t-o f-court m ediation  
(e.g. trad itio n a l shalish) a s  m entioned  earlier. Leading NGOs providing 
m ediation  services to local people include M adaripur Legal Aid 
A ssociation (MLAA), Ain-o-Shalish K endra  (ASK), B ang ladesh  N ational 
W om en Law yers’ A ssociation  (BNWLA), B ang ladesh  Legal Aid a n d  
Services T ru s t (BLAST) an d  som e o th e rs .32
A ccording to th e  con tem porary  lite ra tu res, while trad itio n a l sh a lish  is 
b iased  ag a in s t th e  poor, NGOs are  now  providing pro-w om en out-of-court 
m ediation  services to m illions of w om en in  B angladesh . As observed by 
Khair:
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[T]he traditional sh a lish  is com posed exclusively o f  m ale m em bers  
a n d  a s  such, engenders an environm ent tha t discrim inates aga inst 
w om en  d isp u ta n ts  in stea d  o f  playing a jud ic ious role.^^

Unlike trad itio n a l sha lisK  NGO sh a lish  is en su rin g  the  g reater 
p artic ipa tion  of w om en in  sha lish  an d  en su rin g  th e ir  voice in  th e  
society.34 F u rth e r, un like NGO shalish , trad itio n a l sh a lish  tu rn s  private 
issu e s  in to  public  ones a s  its  legitim acy dep en d s u p o n  social accep tan ce  
an d  consent.35 D ue to its  s tr ic t ad h eren ce  to p a tr ia rc h a l social norm s, 
th is  local sh a lish  h a s  n o t rendered  ju s tic e  for w o m e n .

Gender Equity in Out-of-court NGO Mediation- A Concern fo r  Fair Justice
T hough it is m entioned  in  lite ra tu re  th a t  ou t-of-court fam ily m ed iation  in 
B angladesh  provides a  possibility  for qu ick  reso lu tion  of d isp u tes , qu ick  
rea lisa tion  of p o st-sep ara tio n  en titlem ents, a n d  en h a n c e m e n t of w om en 
voice in  m e d ia t io n , 3̂  i t  is widely argued  by sch o la rs  from  W estern  
dem ocratic  co u n trie s  th a t  fam ily m ediation  m ay n o t en su re  fair ou tcom es 
for w om en in  th e  p resence  of considerab le  gendered  pow er d isp arity  an d  
family v i o l e n c e . Facilitative m ediation, w hich is th e  style of m ediation
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m ost u se d  in  W estern  liberal dem ocratic s ta te s , re s tr ic ts  th e  role of 
m ed ia to rs ‘to im prove com m unication  betw een th e  p a rtie s  an d  to help 
them  m aking  th e ir own decisions’.39 However, th e re  is a n o th e r type of 
m ediation  — evaluattve  m ediation— w here th e  role of th e  m edia to r is not 
facilita ttve  b u t  to guide p tirties ‘to a n  app ro p ria te  se ttlem en t b ased  on 
law, in d u stry  p ractice  of o ther professional s ta n d E trd s ’ .^o

As d iscu ssed  in  con tem porary  lite ra tu res, considerab le  gendered  power 
dispEirity a n d  fam ily \aolence is p re sen t in  B angladesh.4 i Therefore, quick  
reso lu tion  of d isp u te s  th ro u g h  facilitative ou t-o f-court m ed iation  m ay no t 
en su re  th a t  w om en Eire also getting fair ou tcom es th ro u g h  m ediation , if it 
allows legal n o rm s to be ignored. N evertheless, th e re  is a  possibility  th a t  
p rac tices of evaluative  m ediation  could provide fair ou tcom es to 
w o m e n . 42 However, existing  lite ra tu re s  on th e  fam ily m ediation  of 
B ang ladesh  did no t ind ica te  w h a t style of m ediation  is p rac tised  in  out- 
of-court NGO m ediation .
Presum ably , m ediation  CEirried o u t by ou t-o f-court NGO m edia to rs 
follows th e  evaluative pa tte rn ; a n d  th u s  w om en benefit from  su c h  
m ediation . The h isto ry  of p a n c h a y e t/sh a lish  d e m o n stra te s  th a t  th e  
practice  of evalua tion  in  d isp u te  reso lu tion  is  n o t a  recen t phenom enon  
in B angladesh i cu ltu re , ra th e r  a  custom ary  p ractice  of th e  inform al 
ju s tic e  system  th a t  h a s  a  h isto ry  of m ore th a n  th o u sa n d  yetirs. T h u s, it
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is no t unlikely  th a t  th e  evaluative n a tu re  of trad itio n a l d isp u te  reso lu tion  
system  m ight have som e influence on o u r c u rren t-d ay  p rac tice  of 
m ediation . However, th e  existing lite ra tu res  on fam ily m ediation  in 
B angladesh  have n o t ad d ressed  th is  issue . F u rth e r, q u estio n  rem ain s on 
w h a t gives NGO m ed ia to rs  a  legitim acy to u se  th e ir  evaluative pow er in 
m ediation.
Therefore, a n  em pirical s tu d y  w as conducted  to discover m ore a b o u t out- 
of-court m ediation  in  B angladesh . Before d iscu ssin g  ab o u t th e  em pirical 
findings, th e  n ex t section  will m ake a  brief d iscu ssio n  a b o u t som e m ajor 
providers of NGO m ediation  services in B angladesh  a n d  th e ir  v isions to 
en su re  gender equ ity  in  m ediations.
Vision towards Gender Equity under the Shadow o f  Law: NGO Experiences in Out-of-court Mediation
M adaripur Legal Aid A ssociation  (MLLA) is th e  p ioneer am ong th e  out-of- 
co u rt m ediation  providers in B ang ladesh . *̂3 MLLA, e s tab lish ed  in 1978, is 
considered  to be th e  p ioneer in  th e  in troduction  of N G O -based out-of- 
co u rt m ediation  in  B angladesh . To provide m ediation  services, MLLA 
form ed a  m ed iation  com m ittee w ith  th e  C hairm an  a n d  m em bers of th e  
U nion P arishad  (Council) an d  also included  o th e r local elites su c h  as 
te ach ers  of th e  p rim ary  school, m adrasa  (religious school), an d  o ther 
in fluential local leaders to form  a  m ediation  body th a t  could en su re  m ore 
equitab le ju s tic e . 4̂ T rained  paralegals from  MLAA also  a tten d ed  
m ediation  se ssio n s a s  w atch-dogs to m onito r w om en’s effective 
partic ipa tion  in  m ediation . Since its  e s tab lish m en t in  1978, MLAA is no t 
only resolving local d isp u te s  th ro u g h  m ediation, it a lso  giving tra in in g  to 
th e  local leaders a n d  elites to change th e ir  know ledge a n d  a ttitu d e  
tow ards th e  u se  of law  w h ilst conducting  sh o lish  a t  th e  local level.
Like MLLA, B achte  Sekha , an o th e r NGO estab lish ed  in 1982 a n d  w orking 
in th e  Jesso re  a n d  K hulna  d is tric ts  of B angladesh , p rac tices  an o th e r 
varia tion  of trad itio n a l sh o lish  th a t  gives m axim um  em p h asis  on 
s tren g th en in g  th e  voice of w om en d u ring  th e  sh o lish  p rocess. To en su re  
th is, B achte S e k h a  form s a n  11 m em ber village m ediation  com m ittee o u t 
of w hich  seven of th e  appo in tees are  w o m e n .L e g it im a c y  of m ediation
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from MLLA a n d  B achte  S e k h a  therefore d epends on th e  legitim acy of th e  
village com m ittee form ed to conduct m ediation.
A nother h u m a n  rig h ts  NGO, Ain- o- Shcdish Kendro  (ASK), is n o t only 
providing th e  service of m ediation  b u t  also, th ro u g h  its  ‘G ender and  
Social J u s tic e  P roject’, is sensitizing  th e  local governm ent bodies a n d  law 
enforcem ent officials to  th e  violation of w om en righ ts. It a lso  s tren g th en s  
th e  ties am ong local people, inc lud ing  jo u rn a lis ts  an d  law yers, to m onitor 
h u m a n  rig h ts  enfo rcem ent m echan ism s. Therefore, ASK is w orking 
tow ards chang ing  th e  knowledge of th e  society so th a t  w om en m ay get 
m ore benefit from  th e  im plem entation  of law as tim e goes on.
B ang ladesh  Legal Aid a n d  Services T ru s t (BLAST) s ta r te d  its  opera tion  in 
1993 a n d  now  h a s  a  netw ork  covering all 19 g rea te r d is tric ts  of 
B ang ladesh . BLAST is ru n n in g  legal aw aren ess p rog ram s an d  public  
in te re s t litigation  to e s tab lish  righ ts  in  various sec to rs  inc lud ing  lab o u r 
law, fam ily law  an d  s ta te  a b u se  of prisoners. One of th e  p o p u la r services 
of BLAST is to provide a  legal aid  an d  advocacy service to its  c lien ts if 
th e ir  m ed ia tion  effort to resolve a  d isp u te  fails. ‘BLAST u tilizes a  people- 
o rien ted  m odel for m ediation  w hich also ad h e res  to th e  ju risp ru d e n c e  
princip les of th e  c o u n t r y ’ . 7̂ i t  seem s th a t  BLAST co n d u c ts  its  m ediation  
u n d e r th e  shadow  of law an d  u se s  law to legitim ise its  m edia tion  efforts.
As m ost of th e  m ajor NGO m ediation  providers co n d u c t m ed iations 
u n d e r  th e  shadow  of law, it can  be reasonab ly  hypo thesized  a t th is  po in t 
th a t, u se  of law m ight legitimize m ed ia to r’s  in te rven tion  a n d  opens up  
th e  w ay tow ards fair ju s tic e  an d  gender equity  in  m ediation . However, 
th e  nex t section  will exam ine th is  hypo thesis  de ta iling  d a ta  an d  
m ethodology u sed  to observe out-o f-court NGO m ed ia tions co n d u cted  a t 
different BLAST offices an d  to interview  BLAST m ed ia to rs  in  th ree  
d is tric ts  of B angladesh .
Understanding Mediators’ Role: An Empirical Observation

Since one of th e  p u rp o ses  of th is  s tu d y  w as to explore th e  m ethod  of 
in terven tion  applied  by out-of-court fam ily m ed ia to rs  in  B angladesh , 
observation  of m ediation  sessio n s w as considered  to be  th e  b est 
m ethodology to sa tisfy  su c h  objective. However, besides observation , 
se m i-s tru c tu re d  interview s w ere also co nducted  am ong  BLAST 
m ediato rs. Twelve out-o f-court m ediato rs w ere selected  random ly  from 
th e  list of m ed ia to rs  provided by BLAST from  D haka, M ym ensingh, an d  
N arayanganj d is tric ts . T hough th e  interview  sch ed u les  inc luded  open- 
ended  questions, th e  interview s w ere focused in  n a tu re . The m ain  
p u rp o se  of th e  interview  w as to corroborate  d a ta  a lready  observed in
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m ediation  sessions, a n d  to get a  p rofound in sigh t on m ed ia to rs’ ideology 
tow ards in terven tion  in  m ediation.
It is already  ind ica ted  th a t  m ediation  sessio n s w ere observed a t  d ifferent 
BLAST offices in  B angladesh . To rep re sen t an y  v aria tion  of m ediation  
p racticed  in u rb an , ru ra l a n d  su b u rb a n  a reas, BLAST offices a t  th ree  
different ru ra l, u rb a n  a n d  su b -u rb a n  d istric ts  w ere ch o sen  for th is  study . 
The fea tu re  of u rb an iza tio n  u sed  to choose th ese  th ree  d is tr ic ts  w as th e  
percen tage of to ta l fem ale popu la tion  living in  ru ra l, u rb a n  a n d  s u b u rb a n  
a rea s  according to th e  la te s t Population  C en su s R eport in  2007. T hese 
d is tric ts  w ere chosen  in  su c h  a  w ay th a t  any  difference betw een ru ra l 
an d  u rb a n  w om en could  easily be u n d ersto o d  from  th e  sam ple. For 
exam ple, in aggregate, 77 .33  p er cen t of all w om en in  B ang ladesh  live in 
ru ra l a reas, w h ereas 9.35, 44 .62  a n d  85 .58  p e r cen t w om en lived in  ru ra l 
a rea s  in D haka, M ym ensingh  a nd  NarayanganJ  d is tr ic ts  respectively. The 
choice of sam ple  on th e  b a s is  of ru ra l, u rb a n  a n d  su b u rb a n  varia tion  of 
the  d is tric ts  also reflects th e  difference in  th e  literacy  ra te  of a d u lt 
w om en a n d  w om en’s p artic ipa tion  in  econom ic activity. For exam ple, 
am ong th e  th ree  d is tr ic ts  chosen, th e  percen tage of lite ra te  a d u lt  w om en 
in D haka  (urban) d is tr ic t w as 60 .74  p er cent, com pared  w ith  48 .1 0  per 
cen t in N arayanganj (suburban) a n d  3 4 .84  p er c a n t in M ym ensingh  
(rural) d istric ts . Likewise, regarding the  econom ic partic ip a tio n  of 
w om en, th e  ra te  w ith in  D haka, M ym ensingh, a n d  N arayanganj districts  
w a s 16 p er  cent, 8 .6 9  p er  cen t a nd  7 .7 7 p er  cen t respectively.^^
An observation  sch ed u le  w as p rep ared  w ith  th e  objective of collecting 
th ree  different types of inform ation. Firstly, general in form ation  includ ing  
age, sex, a n d  n a tu re  of d isp u te  w as collected a b o u t th e  m ed iation  session  
an d  th e  p a rtie s  concerned . Secondly, th e  n a tu re  of m ediation  conducted  
by th e  m ed ia to rs  w as observed. U sing R iskin model^s, th e  level of 
m ed ia to r in terven tion  w as observed looking especially  at:

• w h e th e r th e  m ed ia to rs  proposed  a n  ag reem en t to th e  p a rtie s  or 
helped  p a rtie s  to develop th e ir own proposals

• w h e th e r m ed ia to rs  p red icted  likely c o u rt ou tcom es for th e  pa rtie s  
or a sk ed  p a rtie s  a b o u t w h a t consequences they w ere expecting  if 
no se ttlem en t w as reached  in m ediation

• w h e th e r m ed ia to rs  a sse sse d  th e  s tre n g th s  an d  w eak n esse s  of th e  
p a rtie s ’ cases  or helped pa rtie s  to u n d e rs ta n d  th e ir  in te re s ts  and

• how legal pro\dsions w ere u sed  by th e  p a rtie s  a n d  m ed ia to rs  
d u rin g  th is  process.

Thirdly, w hile p rep arin g  th e  observation  schedu le , im p o rtan ce  w as 
p laced on how  m ed ia to rs  tried  to red ress  pow er d isp a rity  in  m ediation  
an d  how  they  dea lt w ith  th e  issu e  of family violence in  m ediation .
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Using th is  schedu le , 18 m ediation  sessio n s w ere a tte n d e d  to fulfil the  
th ree  objectives of th e  observation  schedu le  m entioned  earlier. M ediation 
sessio n s w ere chosen  random ly  u sin g  the  lis ts  of on-going m ediations 
collected from  th e  reg istries  of BLAST offices v isited  in  th ree  d istric ts .
However, it w as possib le th a t  p a rtic ip an ts  w ould modify th e ir  behaviour, 
w ords an d  co n d u c t as  a  reac tion  to th e  p resence  of a  re sea rch e r. The 
problem  of reactiv ity  a rises  w hen th e  p resence  of a  re se a rch e r affects th e  
n a tu ra l behav io u r of a  partic ip an t. However, th e  reactivity  of 
p a rtic ip an ts  to  m y p resence  in  th e  m ediation  se ss io n s  w as controlled 
th ro u g h o u t th e  observations of m ediation  sessio n s. To contro l reactivity  
of p a rtic ip an ts  from  th e  very beginning, during  th is  in tro d u c tio n  phase , 
b o th  th e  p a rtie s  w ere a ssu re d  th a t  I w ould not, in an y  way, in terfere  in 
th e  m ediation  process, an d  th e  m edia to r a ssu re d  th em  th a t  m y p resence  
w ould n o t in fluence th e  outcom e of th e  session . M oreover, I observed th e  
m ediation  se ss io n s  from  a  d is ta n t co rner of th e  room  a n d  took  a  position  
so th a t  I could be hard ly  seen  by th e  m ed ia to r and  n o t a t  all by the  
parties . To contro l reactiv ity  of th e  p a rtic ip an ts  a b o u t m y p resen ce  a t  th e  
m ediation  session , 1 rem ained  silen t d u ring  th e  en tire  m ediation  session  
an d  did n o t provide any  p artic ipa tion  th a t  m ay d is to rt th e  outcom e.
Since no tap e  recorder w as used , d u ring  th e  m ediation  se ss io n s  1 w as 
b u sy  w ith  in tensive  no te  tak ing  so it w as n o t alw ays possib le for m e to 
look a t  th e  v isu a l expressions of th e  parties . R ather, 1 recorded  the 
m ediation  sessio n  b ased  on th e  conversation  betw een th e  m ed ia to rs  an d  
parties. 1 tried  h a rd  to avoid subjectiv ity  in m y note  taking, a n d  tried  to 
ca p tu re  th e  m ediation  sessio n s in a s  m u ch  d ep th  a s  possible. Note 
tak ing  w as done on  th e  b as is  of c rite ria  derived from R iskin model^i to 
e n su re  th a t  c o n s is te n t d a ta  on  p re-determ ined  c rite ria  w ere ob ta ined  
from all m ed iation  se ssio n s observed. As observed by Yin, re su lts  of a  
s tu d y  could  be b iased  if th e  ‘investigator seeks [to] su b s ta n tia te  a  
preconceived position. One te s t of th is  possib le  b ia s  is th e  degree to 
w hich  [an] investigator is open to con tra ry  f in d in g s ’ . 2̂ Therefore, 
a lthough  my h ypo thesis  w as th a t  m edia to rs u se d  evalua tive  m ediation , I 
included  correspond ing  po in ts of facilita tive  m ed iation  in  my observation  
checklist, along w ith  th e  po in ts th a t  could  c a p tu re  th e  p ractice  of 
evaluative  m ed ia tion  by th e  m ediators.
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Use of Law to Legitimize Mediators’ Power - Techniques of 
Intervention Used in NGO Mediation
As all of th e  m ajor providers of NGO m ediation  d iscu ssed  earlie r in 
section  3 .2  have a n  objective to u se  law to prom ote ju s tic e , it can  be 
p resu m ed  th a t  NGO m ed ia to rs’ in tervention  u n d e r  th e  sh ad o w  of law 
m ight p ro tec t w om en rig h ts  in m ediation. However, a s  m en tioned  earlier, 
th e  style of ou t-o f-court NGO m ediation  is n o t clearly d e lineated  in  any  
con tem porary  lite ra tu re  in B angladesh . It w as therefore  n ecessa ry  to 
follow a  m odel d u rin g  th e  em pirical survey  to confirm  w hich  style of 
m ediation  is p rac tised  in B angladesh . The R isk in ’s  grid  on ‘M ediator 
T ech n iq u es’ th a t  classifies th e  facilita tive  a n d  evaluative  ro les of 
m edia to rs w as u se d  for th is  p u rp o se . 3̂
Figure 1 Riskin’s Grid on Mediation

MEDIATOR TECHNIQUES
Role of Mediator 
EVALUATIVE

Problem
Definition

NARROW

Urges/pushes parties to 
accept narrow (position- 
based) settlement
Proposes narrow (position- 
based) agreement
Predicts court or other 
outcomes
Assesses strengths and 
weaknesses of each side's

Urges/pushes parlies to 
accept broad Ontcrcst- 
based) seltlcmsnt
Develops and proposes 
broad (interest-based) 
agreement
Predicts impact (on 
interests) of not settling
Educates self about parties' 
interests

Helps parties evaluate 
proposals 
Helps parties develop & f  
exchange narrow (position- 
based) proposals 
Asks about consequences of 
not settling
Asks about likely court or 
other outcomes 
Asks about strengths and 
weaknesses of each side's

Helps parties evaluate 
proposals
Helps parties develop & 
exchange broad (interest- 
based) proposals
Helps parUes develop 
options that respond to 
intenests
Helps parties understand 
interests

Problem
Definition
BROAD

FACILnATIVE
© 1M6 Leonard L. RisHn

Source: R isk in  1996, p .25.
A ccording to R isk in ’s  grid a s  show n in Figure 1, m edia tion  can  be 
conduc ted  broadly  in  two m odes (1) facilita tive  an d  (2) evaluative. B oth

53 See Riskin, above note 4. 
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m odes of m ediation  can  be u sed  w ith  a  b ro ad er p a rty  in te re s ts -b ased  
ap proach , or a  n arro w  rig h ts-b ased  a p p r o a c h . in  a  rig h ts-b ased  
approach , a  reso lu tion  of d isp u te  is so u g h t only on th e  b as is  of th e  righ ts 
of th e  parties, for exam ple righ ts th a t  a re  given in  law. In a n  in terest- 
b ased  approach , a  d isp u te  is resolved w ith th e  aim  of m axim izing party  
welfare. B ut, in  reality, a  so lu tion  m ay be so u g h t w ith  a  trade-off betw een 
th ese  two co n tin u u m s. As observed by Riskin:

A t one en d  o f  this continuum  s it narrow problem s, su ch  a s  how  
m uch one party  shou ld  p a y  the other. A t the o ther end, lie very  
broad problem s, su ch  a s  how  to improve the conditions in a  given  
com m unity or industry. In the m iddle o f  this continuum  are 
problem s o f  in term ediate breadth, su ch  a s  how  to a d d ress  the  
in terests o f  the parties or how  to transform  the parties involved in 
the dispute.^^

C riteria  for b ro ad er facilita ttve  m ediation  are  p laced  in th e  lower righ t 
q u a d ra n t of th e  grid (Figure I). In b ro ad er facilita tive  m ediation, 
m ed ia to rs em phasize  party  in te res ts  th a t  increase  th e ir  welfare. On th e  
o th er h an d , c rite ria  se t on the  lower left q u a d ra n t ind ica te  narrow er 
facilita tive  m ediation , w here m ediato rs em phasize  a  n arro w er righ t-based  
ap proach , su c h  a s  th e  righ ts  of parties  given in  law. C riteria  for b roader 
evaluative  m ed iation  is se t on th e  u p p er righ t q u a d ra n t w here  m ed ia to rs 
m ake evalua tions a b o u t th e  co n ten t an d  outcom e of a  d isp u te  a n d  help 
parties  to se ttle  th e ir d isp u te  b ased  on the ir b e s t in te rests . The u p p e r left 
q u a d ra n t show s th e  c rite ria  for a  narrow  evaluative  m ed iation  w here 
parties  settle  th e ir  d isp u tes  b ased  on the ir rights, for exam ple, those 
given in law. However, th ough  m ediato rs m ay have som e preference 
tow ards a n  individual grid, they  m ay n o t stric tly  ad h ere  to th a t  p a rticu la r 
grid in every situ a tio n . As observed by Riskin:

[T]he grid can help u s  envision an  ideal m ediator fo r  any  individual 
case. [Mediators] w ould  be sufficiently flex ib le  to em ploy the m ost 
appropriate orientation, strateg ies, a n d  techniques a s  the  
p a rtic ipan ts’ needs p resen t them selves.

R iskin’s grid n o t only helps u s  to identify w h e th e r m ediation  is 
facilita ttve  or evaluattve  b u t also to u n d e rs ta n d  w h e th e r m ediation  is 
being conduc ted  by stric tly  adhering  to th e  provisions of law  or
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considering p a rty  in te rests . As existing lite ra tu re s  do n o t provide any  
ind ication  of w h e th e r facilita ttve  or evoluattve  m ed ia tion  is  being 
conducted  in  B angladesh , th e  observations of th e  fea tu re s  of th e  out-of- 
co u rt m ediation  p rocess d iscu ssed  in  th e  n ex t section, together w ith  
R iskin’s  grid w hich  is  designed to identify a  m ed ia to r’s  p rocedura l 
o rien tation , a ss is te d  u s  to reveal th e  style in  m ediation  being p rac ticed  in 
B angladesh .
Style of Out-of-court NGO Mediation: An Empirical Evaluation
T hough R isk in ’s  grid is re la ted  especially w ith  th e  n a tu re  of in te rven tions 
m ade by m ed ia to rs  d u rin g  m ediation  sessions, th is  sec tion  delineates 
how BLAST m ed ia to rs  try  to a tta in  equitab le  ou tcom e for w om en a t 
d ifferent s tag es of m ediation . As observed in  m ed ia tion  se ssio n s 
conduc ted  a t BLAST offices, on tJie day of ou t-o f-court m ediation , a  staff 
lawyer from BLAST u su a lly  ac ts  a s  a  m ediator, p resid es  over th e  sessio n  
a n d  m a in ta in s  th e  following s tep s  while conducting  m ediation:
Initiation w ith Ground Rules: All of th e  m ed iation  se ss io n s  th a t  w ere 
a tten d ed  in  v ario u s BLAST offices s ta r te d  w ith  th e  m ed ia to r ou tlin ing  th e  
g round-ru les:

• th a t  b o th  h u sb a n d  a n d  wife have equal righ t to p a rtic ip a te  in  the  
m ediation  session

• th a t  b o th  will be h ea rd  equally
• th a t  one p a rty  sh o u ld  n o t ta lk  while th e  o th e r is  expressing  

h is /h e r  view
• th a t  sufficient tim e will be given to th e  o th e r w hen  one h a s  

fin ished  h is /h e r  p a rt, an d
• th a t  friends, relatives, ne ighbours a n d  o th e rs  a tten d in g  m ediation  

a re  also  called on n o t to in te rru p t th e  p a rtie s  to exp ress th e ir  own 
grievances.

As w as sh a re d  by th e  m ed iato rs d u ring  interview s a n d  a lso  observed 
w hile a tten d in g  m edia tion  sessions, after s ta tin g  th e  g ro u n d  ru les, 
m ed ia to rs  try  to  c rea te  a n  inform al, congenial a n d  n o n -confron ta tiona l 
env ironm ent so th a t  b o th  parties, especially w om en, can  feel relaxed  an d  
express th e ir  grievances freely. As w as observed in  B ang ladesh , a t  th e  
beg inn ing  of th e  session , th e  m ed iato rs clarify th a t  BLAST is n o t a  court, 
a n d  so p a rtie s  c a n  express th e ir own choices accord ing  to the ir 
convenience. As w as expressed  by all of th e  BLAST m ed ia to rs  interview ed 
for th is  pu rpose , in  o rder to m ake th e  env ironm ent friendly for w om en, 
BLAST encourages g rea te r p artic ipa tion  of w om en in  th e ir  sh a lish  a s  well 
a s  in c ludes w om en law yers a s  m ediators.
Gathering Information on the Issue o f  the Dispute
BLAST m ed ia to rs  u su a lly  a s k  th e  w om en to sh a re  th e  facts of th e ir 
d isp u te  first, th e n  th e  o th e r parties. S u ch  a  s tra teg y  is beneficial for 
w om en becau se , a s  identified by Cobb, th e  first sp eak e r h a s  a n
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o p portun ity  to tell th e  story  from a  positive perspective . 7̂ T hose who 
sp eak  first in  m ed iation  can  explain th e ir  own position  positively an d  p u t 
a  positive light on th e  facts.ss E stab lish in g  a  positive light a t th e  
beginning  is im p o rtan t b ecau se  ‘once im prisoned  in a  negative position, 
few p erso n s a re  able to co n s tru c t a lte rnative  positive positions for 
them selves’. A l l  of th e  BLAST m edia to rs interview ed give w om en a n  
o p portun ity  to sh a re  th e ir  grievances freely w ith  th em  w hen  they  first 
com e to a  BLAST office to file th e ir com plaint. The m ed ia to rs  also s ta ted  
th a t  a b o u t 80  to 90 per cen t of w om en sp eak  freely ab o u t th e ir  claim s in 
m ediation.
Mediators’ Intervention on the Content o f  Dispute
In all m edia tions a t BLAST offices, it w as observed th a t  m ed ia to rs 
challenge th e  s ta te m e n ts  m ade by a  h u sb a n d  or any  o th e r accom panied  
m em bers from  h is  friends an d  family. For exam ple, in  one m ediation  
session  observed a t  th e  BLAST office, Dhaka, a  h u sb a n d  w as claim ing 
reconciliation  w ith  h is  wife. A ddressing th e  m ediator, th e  m a te rn a l uncle 
of th e  h u sb a n d  w ho w as also  p resen t a t the  m ediation  sess io n  said:
Uncle o f  husband: W hen sh e  (wife) w en t to m y residence w ith  a  
com plaint a ga inst her husband, I a sk e d  her (wife) w hether your h u sb a n d  
tortures you; b u t sh e  replied “No”. I f  so, w h y  sh e  is not returning to her 
h u sband?
Mediator: S h e  m ight s a y  ‘N o’ in your house out o f  fear; b u t now  sh e  is 
say ing  th a t her h u sb a n d  tortured her a n d  has not p a id  proper 
m aintenance. Moreover, they  m ade a  love marriage. So, i f  still there is love 
a n d  affection a n d  the h u sb a n d  provides proper m ain tenance w h y  sh e  will 
not return?’
[Assessed the weakness of the claim made from husband’s side: 
Narrow evaluative]
In a n o th e r  BLAST m ediation  a t M ym ensingh  d istric t, th e  wife dem anded  
h e r  full a m o u n t of dow er w ritten  in  th e  m arriage  co n trac t, w hile th e  
h u sb a n d  w as claim ing th a t  he  h ad  already  paid  dow er to  h is  wife:
Husband: (to m ediators) I have a lready p a id  her dow er through  
ornam ents a n d  other valuables during marriage.
Wife: those w ere m y marriage gifts.
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Mediator: (to th e  h u sb an d ) On your marriage contract have you  
m entioned about the valuables you  are claiming now ?
Husband: No.
Mediator: Though it is generally believed th a t anyth ing  p a id  to bride 
during marriage will be treated  as dower, to claim  it legally, one need  to 
m ention it in the marriage contract O therwise, it will be considered as 
marriage gift, even  i f  you  go fo r  litigation.
[Predicted court outcomes: Narrow Evaluative]

Therefore, if we fit m ed ia to r’s role, in  th e  s itu a tio n  m entioned  above, w ith  
R iskin’s grid, it can  be said  th a t  m ed iato r a t BLAST u sed  a  narrow  
evaluative role to  a s se s s  th e  w eakness of th e  claim  m ade by a  h u sb a n d  
an d  p red icted  co u rt ou tcom es th a t  m ay prom ote w om en’s right. 
Sim ilarly, in  a n o th e r  BLAST m ediation  sessio n  observed in  M ym ensingh, 
a  h u sb a n d  claim ed th a t  h e  w ould no t provide m a in ten an ce  to h is  wife 
b ecau se  th e  wife d id  n o t carry  o u t h is  o rders. The m ed ia to r m ade a n  
evaluation  of th e  wife’s  righ t to m ain ten an ce  a s  follows;
Husband: I will not provide m aintenance to her because  I fo rb id  her to go 
to m y neighbour’s  house, bu t sh e  does not care.
W ife: I need  to go there to fe tc h  water. H ow  can I run m y  da ily  w orks  
w ithout w ater?  W hy d o e sn ’t he (husband) bring w a ter  fro m  other p laces, i f  
he does not w a n t m e to go there?
Mediator: (to th e  h u sb an d ) W hy do not you  bring w a ter fo r  your w ife?
Husband: I have to leave hom e in the early morning. So, I do not have  
m uch tim e to fe tc h  w ater fo r  her.
Mediator: You shou ld  m ake  an  alternative source o f  w a ter available, i f  
you  do not w a n t your w ife to go to your neighbour’s  house. To ge t 
m aintenance is her legal right. You cannot stop  her m aintenance. I f  your  
w ife  claim s her right to m aintenance in the court, your defence  to d e n y  her 
right to m ain tenance on this ground will be rejected in court too.
[Predicted court outcomes: Narrow Evaluative]
Here also  th e  role of th e  m ed iato r resem bles to a  n a rro w  evaluative 
m ediation  th ro u g h  p red iction  of co u rt ou tcom e on wife’s  claim  for 
m a in ten an ce  from  h e r  h u sb a n d . Therefore, a s  observed d u rin g  m ediation  
sessio n s a t  BLAST, m ed ia to rs  p ro tected  w om en’s rig h ts  by em phasizing  
th e ir  legal r ig h ts  while evaluating  th e  co n ten t of a  d ispu te .
Assisted Bargaining fo r  Outcomes under the Shadow o f  Law
A  ra th e r  n arro w  b a se d  evaluative m ediation  a s  ind ica ted  in  R iskin’s grid 
is p rac ticed  a t th is  stage, while m ed iato rs help  w om en to nego tia te  for a

Dhaka University Law Journal Volume 21, Number 2 December 2010

L egitim acy o f  M e d ia to rs ’ P ow er a n d  Techniques D r  Jam ila  A. C howdhiiry

94 1 P a g e



b e tte r outcom e, th ey  advise w h a t w om en m ight get if they  do n o t se ttle  in 
m ediation  a n d  op t for litigation. However, m ed ia to rs  do n o t propose any  
specific ou tcom e for th e  parties . At all BLAST m ed ia tions a tten d ed , I 
observed BLAST m ed ia to rs  u sing  different provisions of law  to p ro tec t the  
righ ts  of w om en. For exam ple, while observing th e  p ro cess in  a  BLAST 
m edia tion  I a tte n d e d  in  D haka  d istric t, a  m ed ia to r a s s is te d  negotia tion  
u n d e r  th e  shadow  of law  on polygam y to p ro tec t th e  rig h ts  of th e  w om an.
Mediator: N ow  w h a t do you  w a n t to do?
[Helped parties to develop and exchange broad (interest based) 
proposals: Broad Facilitative]

Wife: I w a n t to live w ith  m y husband, b u t not w ith  th a t second  wife.
Husband: I w a n t to live w ith  them  both [first a n d  second  wives].
Father o f the wife: H e has m ade his second  marriage w ithou t taking any  
perm ission  fr o m  m y daughter. N ow  w e will su e  h im
Mediator: (to th e  h u sb an d ) H a ven ’t you  ta ken  perm ission  fr o m  your w ife?  
[Educated self about parties' interests: Broad Evaluative]

Husband: No.
Mediator: (to th e  husband] The law  is now  very  s tr ic t in th is regard a nd  
you  m ight g e t im prisoned i f  they sue.
[Predicted impact of not settling: Broad Evaluativel

Mediator: (to the h u sb a n d  again) W hat you  w ould  do now ? According to 
law, yo u  m a y  p a y  dow er m oney to one o f  them  a n d  ge t divorced fro m  her.
[Proposed narrow (law/position-based) agreement: Narrow
Evaluative]

Husband: (thinking)
Mediator: (to th e  wife) W hat is the am ount o f  your dow er?
[Educated self about parties’ interest: Broad Evaluative]

Wife: Tk.50, 0 0 0  (US$642)
Mediator: W ould you  consider getting divorced fro m  your h u sb a n d  c fter  
getting Tk.50, 000  (US$642) or do  you  like to continue w ith  him?  
[Proposed narrow (law-position based) proposals: Narrow Evaluative]

Wife: I do  not w a n t money; I w a n t to g e t b o ck  m y husband. 
(W ife’s  strong desire  tow ards restitution)
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M ed ia to r:  (to th e  h u sb an d ) W hat do yo u  th ink  now ? You have a lready  
heard w h a t your w ife  said.
(Though indirectly, m ediator is giving em phasis  to the proposals m ade  
earlier under the sh a d o w  o f  law).
[Helped parties to evaluate proposals: Narrow Facilitative]

H u sb a n d :  (after a  d iscu ssio n  w ith  h is  p a ren ts  a n d  relatives) I will divorce 
m y second  wife.
An exam ination  of th e  in terven tions m ade by m ed ia to rs  a t v arious stages 
of m ediation , d iscu ssed  so far, ind ica tes th a t m ed ia to rs  follow a  narrow  
evaluative role while in terven ing  on th e  co n ten t of a  d isp u te . However, 
w hile deciding a b o u t th e  outcom e in  a  m ediation  session , m ed ia to rs  s ta r t  
w ith  a  b road  facilitative role; th e n  sw itch in to  a  b ro ad  evaluative role, 
an d  finally e n d -u p  w ith  a  narrow  evaluative role. D espite  th e ir  evaluative 
role, in s te a d  of u rg in g /p u sh in g  p a rtie s  to  accep t a  se ttlem en t, m ed ia to rs  
ra th e r  help  p a rtie s  to choose from th e  narrow  (position b ased  outcom es) 
p roposals u n d e r  th e  shadow  of law. F u rth er, while p ro tec ting  th e  righ t of 
one w om an in  m ediation , m ed ia to rs w ere observed to be consc ious a b o u t 
th e  non-in fringem en t of an y  th ird  p a rty  in terest, especially  th e  in te re s t of 
any  o th e r w om en w ho are  n o t a tten d in g  th e  m ediation  se ss io n  b u t w hose 
in te re s t will be affected by th e  outcom e. For exam ple, in  th e  sam e 
m ediation  sessio n  m en tioned  earlier, th e  m ed ia to r u se d  h is  narrow  
evaluative role by  using  legal provisions to p ro tec t th e  rig h t of th e  second 
wife. W hen th e  h u s b a n d  decided to divorce h is  second  wife an d  live w ith 
th e  first one, th e  m ed ia to r replied:
M ed ia to r:  (to th e  h u sb an d ) Well, yo u  have decided  to divorce your second  
w ife a n d  live w ith  the f i r s t  one; bu t in tha t case you  have to w a it fo r  a  f e w  
m onths. A s  I have been  inform ed b y  your fa th er , your second  w ife  is now  
expecting. According to law, you  cannot divorce your w ife during her 
pregnancy.
[Predicted court outcome: Narrow Evaluative]

M ed ia to r:  (to th e  h u s b a n d  again) Moreover, yo u  have to p a y  her unpaid  
dower, m ain tenance fo r  three m onths id d a t period a n d  periodic 
m aintenance to any  child b o m
[Predicted court outcome: Narrow Evaluative]

M ed ia to r:  (to th e  wife) W hen claimed, yo u  shou ld  not restrain your  
h u sb a n d  fro m  p ay ing  the periodic child m aintenance. I f  the child is a  boy, 
m aintenance sh o u ld  be p a id  until his m aturity a t 18, a n d  i f  the  girl is a  
child, until her marriage.
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[Predicted court outcome: Narrow Evaluative]

M ed ia to r:  (to th e  wife again) Do yo u  agree?
W ife : Yes, I do.
M ed ia to r: Fine, now  w e m ay proceed to d ra ft the  m ediation  agreem ent 
betw een  you.
The exam ple m entioned  above ind ica tes th a t  th o u g h  th e  divorcee wife 
a n d  ch ildren , th e  m edia to r tried  to fram e a  so lu tion  u n d e r  th e  shadow  of 
law  a n d  p ro tec ted  th e  m ed ia to r le t p a rtie s  m ake th e ir  ow n decisions, by 
rem ind ing  th e  h u s b a n d  of h is  legal obligations to  pay  dow er an d  
m a in ten an ce  to h is  rig h ts  of th ird  parties.
An exam ination  of m ed ia to rs’ role a s  revealed th ro u g h  th e  observation  
a n d  th e ir  co rrespond ing  linkage w ith  th e  R iskin grid d em o n stra ted  in 
Figure 1 in d ica tes  th a t  BLAST m edia to rs generally  p rac tice  evaluative 
m ediation  to challenge th e  d isco u rses  m ade by h u s b a n d  a n d  th e ir 
accom panied  p e rso n  to legitimize th e  position  of w om en a n d  give them  
m ore voice in  m ediation . However, m ed ia to rs provide m ore em p h asis  on 
‘p a rty  self d e te rm in a tio n ’ while se ttling  th e  ou tcom e of m ediation . 
M ediators do n o t provide any  strong  evaluation  tow ards th e  ou tcom e of 
d isp u te s  ra th e r  he lp  p a rtie s  to develop th e ir ow n ou tcom es u n d e r the  
shadow  of law. The following section  su m m arizes how  BLAST m ed ia to rs  
en su re  eq u itab le  ou tcom es d u rin g  m ediation.
6.5 A t ta in in g  F a ir  O u tc o m e s  f o r  W o m en
W hen th e  fac ts  of a  d isp u te  a n d  th e  position  of b o th  p a rtie s  in  a tta in in g  

a  so lu tion  a re  c lear to m ediators, they  a sk  p a rtie s  to  exp ress th e ir 
desired  so lu tion . W om en a n d  th e ir g u a rd ian s  a re  u su a lly  given th e  first 
chance  to sh a re  th e ir  views. G enerally, a s  observed in  BLAST m ediations, 
th e  ou tcom e is reach ed  a s  follows:

•  After h ea rin g  from  b o th  th e  parties, BLAST m ed ia to rs  initially  
a sk ed  p a rtie s  a b o u t an y  possibility  of reconciliation . However, 
m ed ia to rs  did n o t encourage or force p a rtie s  to reconcile; ra th e r  
th ey  e n su re  th a t  any  agreed reconciliation  w as m ade w ith  the  
wife’s  free co n sen t by ask ing  th e  wife w h e th e r sh e  agreed 
vo lun tarily  or no t. M ediators also s tre sse d  th e  p o in t th a t  th e  wife 
is n o t b o u n d  to accep t th e  p roposal of reconciliation  by th e  
h u s b a n d  a n d  sh e  h a s  com plete rig h t to re fu se  h e r  h u s b a n d ’s 
proposal. In  su c h  a  case, BLAST m ed ia to rs  he lped  w om en to get a 
fair sh a re  of th e ir  p o st sep ara tio n  en titlem en ts.
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•  In  th e  case  of a tta in in g  an  outcom e for dow er a n d  m ain tenance , 
they  tried  to en su re  th a t  th e  w om an’s dow er a n d  m a in ten an ce  as 
s ta te d  in  th e ir  m arriage con trac t, is recovered in  th e  sh o rte s t 
possib le  tim e. However, a s  observed d u rin g  th e  m ediation  
se ssio n s a n d  confirm ed by th e  m ed ia to rs  d u rin g  interview s for 
th is  pu rp o se , BLAST m ediato rs did n o t p re ssu re  p a rtie s  to  accep t 
a  p a rtic u la r  a m o u n t of dow er or m a in ten an ce  a s  outcom e; ra th e r  
they  tried  to en su re  fair ou tcom es for w om en.

•  As well a s  recovery of dower a n d  m ain tenance , accord ing  to  th e  
m ed ia to rs  interview ed, th e  o th e r objective of a  m ed ia to r regard ing  
m ediated  ou tcom es varied  depending  on th e  issu e  of a  d isp u te . In 
th e  case  of cu sto d y  of children , however, th e  prim e objective is to 
e n su re  th e  w elfare of th e  children. T his m otive of em phasizing  
child  w elfare w hile determ in ing  custody  of ch ild ren  co rresp o n d s 
w ith  th e  legal provision se t in  th e  G aardianship  a n d  W ards A ct 
1890. I t in d ica tes  th a t  d u ring  m ediation, th e  issu e  of child 
custody  is also de term ined  in  th e  shadow  of law.

Agreement Writing and Closure

Finally, a n  a tte m p t is m ade to resolve the  differences betw een  th e  two 
sides w ith  te rm s an d  cond itions w hich  are  accep tab le  to b o th  parties . A 
m edia to r su m m arizes  th e  te rm s a n d  conditions, u n d e r  w h ich  th e  two 
p a rtie s  decide to  se ttle  th e  d ispu te , a n d  w rites dow n th o se  p o in ts  in  a 
p rescribed  form. The w ritten  agreem ent is th e n  read  to th e  p a rtie s  an d  
signed by th e  m e d ia to r /s  as  rep resen ta tiv es of BLAST, b o th  th e  p a rtie s  
an d  one g u a rd ian  a s  w itness from  each  side. W hile com piling th e  
agreem ent, BLAST m ed ia to rs  have a  final look a t th e  equity  of the  
agreem ent reached . If an y  one or m ore of th e  cond itions s e e m /s  
inequ itab le  for th e  w om an, th e  m ediato r exp lains to th e  p a rtie s  its  
negative co n seq u en ces an d  ask s  th e  pa rtie s  to  consider revising th e  
te rm s. A ccording to  all of th e  BLAST m ed ia to rs  interview ed, th e ir 
objective is to e n su re  th a t  w om en will get fair ou tcom es in  com parison  to 
w h a t th a t  m ay get th o u g h  litigation.
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Conclusion

As observed in  ou t-o f-court NGO m ediation  in  B ang ladesh , m ed ia to rs  do 
no t u se  facilitative style of m ediation . R ather, they  u se  evaluative style of 
m ediation  to help  parties , especially w om en, to exp ress th e ir  opinions; 
challenge th e  d o m in an t social d iscourse  th a t  h u s b a n d s  m ight u se  to 
su b ju g a te  th e  position  of w om en in  m ediation: ed u ca te  p a rtie s  a b o u t the  
p robab le  ou tcom e of th e  d isp u te  if se ttled  in  litigation; a n d  w arn  them  
a b o u t th e  ex tra  cost a n d  m oney th a t  they  m ay requ ire  to  se ttle  th e  
d isp u te  th ro u g h  litigation. All th e se  c rite ria  observed d u rin g  m ediation  
sessio n s in B ang ladesh , w hen  m atch ed  w ith  R iskin’s  c rite ria  se t ou t 
above, d em o n stra te  th a t  m ed ia to rs in B ang ladesh  generally  u se  narrow  
evaluative  m ed iation  to in tervene in  the  co n ten t of a  d isp u te . However, 
‘shadow  of law ’ h a s  a  s trong  im pact on th e  outcom e of m ediation . W hile 
se ttling  outcom e, th o u g h  m edia to rs help  p arties  to  evaluate  p roposals, or 
help  p a rtie s  to develop the ir p roposals u n d e r th e  shadow  of law, they  do 
no t decide th e  ou tcom es of a  d isp u te  a n d  do n o t d ic ta te  to  p a rtie s  w h a t 
ou tcom e they  m ay dem and . T hus, th e  narrow  facilitative style of 
m ediation  p rac ticed  a t  th e  end opens u p  the  possib ility  th a t  m ediation  
m ay provide fair ou tcom es for w om en, b ased  on legal p rincip les, a n d  also 
prom ote ‘p a rty  self d e te rm in a tio n ’ in m ediation.
In B angladesh , fam ily law  is evolving g radually  to be m ore protective of 
w om en’s righ ts . S ince th e  law em bodies equality , a n d  if it is the  
to u ch sto n e  for s ta n d a rd s  in m ediation, th is  is m ore likely to upho ld  
w om en’s rig h ts  an d  w om en’s equality  th a n  is recourse  to com m unity  
values. Therefore, a t  th is  po in t we can  a t least p ropose th a t  a s  th e  m ost 
reliable p ro tec tio n s of w om en’s righ ts  a re  in law, th e  dom inance  of th e  
values of law in  m ed ia tion  m ean s th a t  a  p ractice  of eva lua tive  m ediation , 
a s  observed a t BLAST, h a s  a  g rea ter capacity  to prom ote p a rty  self 
d e te rm in a tio n  an d  p ro tec t w om en’s legal rig h ts  to provide fair ou tcom es 
for w om en in  m ediation .
F u rth e r, u n like  trad itio n a l shalish, NGO ad m in iste red  m edia tion  or NGO 
shalish , a s  it is conducted  a t BLAST, is p referab le for w om en b ecau se  it 
e n su re s  th e  availability  of legal advice to them . F u rth erm o re , un like 
trad itio n a l shalish , a  w ritten  an d  signed ag reem en t in  NGO sh a lish  
u su a lly  s tim u la te s  th e  opposite p a rty  to ab ide by th e  te rm s of 
ag reem en ts se ttled  th ro u g h  m ediation .6° As th ese  ru le -b ased  NGOs 
provide low -cost inform al ju s tice , ‘poor people, p a rticu la rly  w om en feel
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com fortable an d  p leased  a b o u t th e  easy  access to local d isp u te  reso lu tion  
m ech an ism s’.®' Therefore, th e re  ap p ea rs  to be a  b ro ad  c o n se n su s  in  
B ang ladesh  th a t  th e  ‘[NGO] sh a lish  a s  a  d isp u te  reso lu tio n  m echan ism  
h a s  trem en d o u s  po ten tia l for m aking  ju s tic e  m ore accessib le  to 
m arginalized ind iv iduals a n d  groups', especially for w o m e n .
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