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Introduction
A lm ost every religion condem ns ‘ad u lte ry ’ a n d  tre a ts  it as  an  
u n p ard o n ab le  s in ,i so does th e  society. The religious a n d  social 
tem p eram en t h a s  n o t been  entirely  reflected in  th e  p enal law s of 
B ang ladesh . In B angladesh , th e  offence of ad u lte ry  is p u n ish a b le  crim e 
u n d e r section  497  of th e  Penal Code, 1860. T his section  m ak es only m en 
having sexual in te rco u rse  w ith  th e  wives of o th e r m en  w ith o u t th e  
co n sen t of th e ir  h u sb a n d s  p u n ish ab le  a n d  w om en ca n n o t be p u n ish ed  
even as abetto r. I t seem s to be a  gendered section  in  favour of wom en. 
This section  violates th e  principle of equality  u n d e r  th e  provision of 
A rticles 27  a n d  28(2) of th e  C onstitu tion  of B angladesh . M arriage, a s  a  
m an-w om an rela tionsh ip , h a s  evolved from a  socially u sefu l a n d  effective 
in s titu tio n  in to  a  free-floating, personal re la tion sh ip .2 T he princip le of 
equality  before th e  law  requ ires th e  revision of th e  ex isting  law  on 
ad u lte ry  by inc lud ing  bo th  p a r tn e rs  w ith in  its  scope. The b o n d s  of 
m arriage have a  religious, social a n d  legal san c tio n  in  B ang ladesh . Any 
sexual lia ison  th a t  defies th is  bond spells noncom pliance  w ith  social 
n o rm s.3 It is a  violation of th e  sacred  m arriage  vow s religiously a n d  
m orally he ld  to be sac ro sa n c t a n d  is p u n ish ab le  u n d e r th e  law s of the  
lan d .4 W hether th e  w om an is a  victim  of ad u lte ry  or is  h e rse lf an  
ad u lte ress , sh e  is com pletely free of being  penalized  for her 
m isd em ean o u r u n d e r  B angladesh i Law. T his p ap er a tte m p ts  to focus on 
th e  w eak n esses  of section  497  of Penol Code  (PC) in  th e  ligh t of
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B angladesh  C onstitu tion  an d  th e  different a sp ec ts  of inequality  in case  of 
ad u lte ry  u n d e r  B ang ladesh i laws. T his article  is analy tical in  n a tu re . As 
th ere  is  no  case  law  in  regard  to adu ltery  in B angladesh , som e cases  of 
Ind ia  have been  d iscu ssed  here.
Concept of Adultery
Adultery^ is a  form  of ex tram arita l sex. It is sexual infidelity to one 's 
spouse. It originally referred  only to sex  betw een a  w om an  w ho w as 
m arried  a n d  a  p e rso n  o th e r th a n  h er spouse.® A dultery is illegal in  som e 
coun tries . The in te rac tio n  betw een law s on ad u lte ry  w ith  th o se  on rape  
h a s  a n d  does pose p a rticu la r prob lem s in  societies th a t  a re  especially 
sensitive to sexual re la tions by a  m airied  w om an a n d  m an.^ The 
difference betw een  th e  offences is th a t  ad u ltery  is  vo lun tary , while rap e  is 
not. The te rm  ad u lte ry  h a s  a n  A braham ic origin, th o u g h  th e  concept 
p red a tes  J u d a is m  a n d  is found  in  m any  o th e r societies. T hough  th e  
definition a n d  conseq u en ces vary  betw een religions, cu ltu re s , a n d  legal 
ju risp ru d en ce , th e  concept is sim ilar in  Ju d a ism , C hristian ity , an d  
Islam . H indu ism  also  h a s  a  sim ilar concept.s In  th e  trad itio n a l E nglish  
com m on law, ad u lte ry  w as a  felony. A lthough th e  legal definition of 
"adultery" differs in  n early  every legal system , th e  com m on th em e is 
sexual re la tio n s ou tsid e  of m arriage, in  one form  or an o th e r. Forn ication  
a n d  ad u lte ry  a re  b o th  inc luded  in th e  A rabic w ord 'zincC. Z ina  ind ica tes 
any  haram  (prohibited) act, w h eth er th e  ac t w as sexual in te rco u rse  or a  
look, talk , touch , or desire  th a t  is re la ted  or m ay lead to elicit sexual 
re la tions. Zina, a s  a  legal term , h a s  a  m ore specific m ean ing  b ecau se  
th e re  a re  legal im plications re la ted  to it. In  its  legal m ean ing  z in a  is ‘th e  
v o lun ta ry  sex u a l in te rco u rse  ou tside  m arriage. T h u s, any  sexual 
re la tionsh ip , w hich  fits th is  definition, is legally zin a  a n d  deserves th e  
app lica tion  of a  m ajor legal penalty . A ccording to B ang ladesh i Law, if a 
m an  m ak es  sex u a l in te rco u rse  w ith  a  w om an  a n d  he  know s or h a s  
reaso n  to  believe to be th e  wife of an o th e r m an , w ith o u t th e  co n sen t or 
connivance of th a t  m an , su c h  sexual in te rco u rse  n o t am o u n tin g  to th e
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<http://www.britannica.com/EBchecked/topic/6618/adultery>, last browsed on 27 
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consent or connivance of that man, such sexual intercourse not amounting to the 
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imprisonment of either description for a term which may extend to five years, or with 
fine, or with both. In such case the wife shall not be punished as an abettor'.

® ‘Definition of Adultery’, available at <http://dictionary.reference.com/browse/adultery>, 
last retrieved on 20 December 2010.
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offence of rape, is  guilty  of th e  offence of adu ltery , an d  sh a ll be p u n ish ed  
w ith  im p riso n m en t of e ith er descrip tion  for a  te rm  w hich  m ay ex tend  to 
five years, or w ith  fine, or w ith  both. In su c h  case  th e  wife sha ll n o t be 
p u n ish ed  a s  a n  abetto r.^  The object of th e  law  is to  inflict p u n ish m e n t on 
th o se  w ho in te rfe res w ith  th e  sacred  re la tion  of m arriage, a n d  th e  
leg isla tu re  a s  well considers it to be a n  offence for one w ho in terferes in 
th e  sacred  m atrim on ia l hom e.'o  It is com m only accep ted  th a t  it is th e  
m an  w ho is th e  sed u ce r an d  n o t th e  w om an, an d  it is  con sid ered  a s  a n  
an ti-soc ia l a n d  illegal a c t by any  peace loving an d  citizen of good m orals, 
w ho w ould like any  one to be indulged in  su c h  a c ts  before th e ir  n o se .ii
Analysis of ‘Adultery’ under Bangladeshi Laws

Complainant
The sexual in te rco u rse  betw een a  m a n  an d  a n  u n m arried  w om an or a  
divorcee or a  widow, does n o t com e w ith in  th e  defin ition  of ‘ad u lte ry ’. 
A dultery is re s tric ted  h ere  to a  p a rticu la r type of sexual in te rco u rse . It 
also ho lds th e  m a n  an d  n o t th e  ad u lte re ss  wife of a n o th e r  m an , w ho h a s  
been  u n fa ith fu l to  h e r  h u sb a n d , solely responsib le  for th e  sexual 
l ia is o n .  12 U nder th e  PC, ad u lte ry  is a n  offence com m itted  by a  th ird  
p e rso n  ag a in s t a  h u sb a n d  in  re sp ec t of h is  wife a n d  of w h ich  a  m an  can  
alone be held  liable for th e  o f fe n c e .  T h u s th e  h u s b a n d  of ad u lte re ss  
wife along is  co m p eten t to file th e  com plain t for a  charge  u n d e r  section  
497  a n d  it is only w hen  he  is a b se n t th a t  th e  p e rso n s  w ho is in  ca re  of 
th e  w om en m ay file su c h  com plain t on  beh a lf of th e  h u s b a n d  w ith  leave 
of th e  cou rt. i^This a ssu m e s  th a t  no  m arried  w om an is capab le  of tak ing  
charge of h e r  own life a n d  tak ing  care  of herself. G ran ted  th a t  th is  m ay
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have b een  tru e  in  1898^5 it is certain ly  n o t tru e  in  2011 . If ad u lte ry  
is com m itted, th e  h u sb a n d  can n o t p rosecu te  h is  u n fa ith fu l wife b u t  can  
only p ro secu te  h e r  a d u l t e r e r .  However, since th e  offence of ad u lte ry  can  
be com m itted  by a  m an  w ith  a  m arried  w om an only, th e  wife of th e  m an  
having  sexual in te rco u rse  w ith  o ther u n m arried  w om en c a n n o t p rosecu te  
e ither h e r h u sb a n d  or h is ad u lte ress . The g re a te s t in ju stice  is  done 
w hen  a  w om an finds he rse lf totally he lp less in  e ith e r p ro secu tin g  h er 
h u sb a n d  or th e  o th e r w om an. N either th e  aggrieved h u s b a n d  n o r wife 
m ay in itia te  proceedings ag a in st th e ir  irresponsib le  sp o u ses.
Punishment
According to th e  PC, ad u lte ry  is a n  ac t of w hich  only a  m a n  be guilty  of. 
W hat is in te restin g  here  is th a t  th e  section  itse lf expressly  s ta te s  th a t  th e  
u n fa ith fu l wife c a n n o t be p u n ish ed  even a s  a n  a b e tto r to th e  crim e. 
T his provision show s th a t  a  m arried  wife ca n n o t com m it adu ltery . The 
offence of ad u lte ry  therefore  is a n  offence com m itted  a g a in s t th e  
h u sb a n d  of th e  a d u lte re ss  a n d  n o t ag a in s t th e  wife of th e  adulterer.^OThe 
cognizance of th e  offence u n d e r section  4 97  is lim ited to a n  ad u lte iy  
com m itted  w ith  a  m arried  w om an, a n d  th e  m a n  alone h a d  b een  m ade 
liable to p u n ish m en t. It focuses th e  prim a fa c ie  u n e q u a l tre a tm e n t 
betw een m en  a n d  w om en. The ad u lte re ss  m an  an d  w om an, b o th  are  
equally  liable for com m itting  adultery , b u t  law  pen a lises th e  m a n  b u t 
exem pts th e  w om an from  crim inal responsib ility . It a p p ea rs  
d iscrim inato ry  th a t  for th e  sam e ac t th e  m an  becom es th e  m an ifesta tion  
of evil b u t  th e  w om an still is considered  to re ta in  h e r v ir tu e s .21 The 
responsib ility  of u pho ld ing  th e  p u rity  of th e  m atrim on ia l hom e lies on 
b o th  th e  sp o u se s  ra th e r  th a n  a n  o u ts id e r for involving in  a n  ex tra  m arita l
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affair. W hen a  w om an m akes a n  illicit re la tio n sh ip , denying th is  
responsib ility , sh e  is equally  responsib le  for b reak ing  th e  m atrim on ia l 
alliance a n d  com m its a n  equal offence to th a t  th e  m an  w ho en tices her. 
B reaking a  m atrim o n ia l hom e is n o t less  se rio u s a  crim e th a n  b reak ing  
open  a  h o u s e  .22 No ad u lte ry  can  be com m itted  w ith o u t th e  c o n sen t of 
w om en. B u t accord ing  to section  497, only a  m a n  can  be a n  ou tsider, 
w ho h a s  p o ten tia l to invade the  peace a n d  privacy of th e  m atrim onia l 
u n it  a n d  to poison  th e  re la tionsh ip  betw een th e  u n fa ith fu l wife a n d  h e r 
h u sb a n d , therefore, seem s to be, w ith  due  respect, less  convincing an d  
u n r e a l is t ic .23 An o u ts id e r w om an can , like "an o u ts id e r m an", be  equally 
capab le  of invading  th e  m atrim onia l peace a n d  privacy a s  well a s  of 
poisoning th e  re la tio n sh ip  of n o t only h e r own m atrim o n ia l hom e b u t 
also  th a t  of h e r  p a r a m o u r .24 T h u s sh e  sh o u ld  be tre a te d  a s  a n  ab e tto r 
u n d e r section  497  of th e  PC.
Victim
According to  section  497 of th e  PC, th e re  is no crim inal responsib ility  of 
a d u lte re ss  wife for com m itting  ad u lte iy  a n d  a  wife of a d u lte re r  h a s  no 
righ t to file a n y  case  ag a in s t h e r h u sb a n d  or ad u lte re ss  wife. It a ssu m e s  
th a t  th e  wife is a  h a p le ss  victim  of ad u lte ry  a n d  n o t e ith e r a  p e rp e tra to r 
or a n  accom plice th e reo f.2 5  Adultery, a s  viewed u n d e r  PC, is th u s  a n  
offence a g a in s t th e  h u s b a n d  of th e  a d u lte re ss  wife and , thereby , an  
offence re la ting  to m arriage.26it is la id  dow n in  section  198 of th e  Code o f  
Criminal Procedure (Cr.PC), 1898 th a t  no c o u rt shall tak e  cognizance of 
an  offence u n d e r  section  497  of PC except u p o n  a  com p la in t m ade by th e  
h u sb a n d  of th e  a d u lte re ss  wife. If h u sb a n d  of a d u lte re ss  wife is  trea ted  
a s  a  ‘v ictim ’ or ‘aggrieved p e rso n ’ according to  section  198 of Cr.PC, why 
th e  wife of th e  a d u lte re r  can n o t be tre a te d  a s  a  v ictim ? If a  m a n  h a s  m ore 
th a n  one sex u a l re la tio n s d u rin g  h is  m arried  life, th e  wife h a s  to do 
n o th ing  b u t  to to lera te  h e r h u s b a n d ’s b e h a v io u r .27 She becom es th e  
s ilen t receiver of th e  inc id en t for p a tria rch a l social system . If th e  fact of 
th e  h u s b a n d ’s a d u lte iy  becom es public  it is th e  w om an w ho is b lam ed  by 
o th e rs  w ho allege th a t  sh e  is n o t capab le  of tightly  b ind ing  th e  h u sb a n d  
u n d e r  h e r  fem inine c o n t r o l .28 Again, th e  tra u m a  a n d  em otional dam age
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suffered by  th e  wife of a n  ad u lte ro u s  m ale is equal to th a t  of th e  h u sb a n d  
of a n  a d u lte ro u s  w om an, y e t while th e  h u sb a n d  h a s  been  given th e  righ t 
to b ring  ac tion  u p o n  th e  m an  b reak ing  th e  p u rity  of h is  hom e, th e  wife is 
den ied  su c h  a  r ig h t .29 Section  497 of th e  PC read  w ith  section  199 of th e  
Cr.PC, th u s  signifies th e  u n eq u a l s ta tu s  of h u sb a n d  a n d  wife in 
B angladesh . The offence of ad u lte ry  did n o t p u n ish  w om en b u t  still 
existed in  th e  Code b ecau se  a t  th e  tim e th e  law  w as enac ted , polygam y 
w as deep rooted  in  th e  society  an d  w om en sh a re d  th e  a tte n tio n  of th e ir 
h u sb a n d s  w ith  several o th er wives a n d  ex tram arita l r e la t io n s .3° W om en 
w ere tre a te d  a s  victim s of th e  offence of ad u lte ry  a s  th ey  w ere often 
s tarved  of love a n d  affection from  th e ir  h u s b a n d s  a n d  could  easily  give 
into  an y  p erso n  w ho offered it or even offered to  offer it.^^ The provision 
w as therefore  m ade to re s tr ic t m en  from having sexual re la tio n s w ith  th e  
wives of o th er m en  a n d  a t  th e  sam e tim e to  re s tr ic t th e ir  ex tra  m arita l 
re la tions to u n m arried  w om en a lo n e .32 At p resen t, th is  concep t is n o t 
applicable for provision of the M uslim  Fam ily L a w s Ordinance. 1961, 
w hich h a s  strong ly  re s tric ted  polygam y.^sprovislon of polygam y is now 
prone to be ab u sed , w hile m onogam y h a s  becom e p r e v a le n t . 3̂
Consent
The p h ra se  ‘w ith o u t th e  co n sen t or connivance of th a t  m an ' m en tioned  in 
section  4 97  w hich  clearly  ind ica tes th a t  ad u lte ry  is n o t a n  offence per se 
b u t is a n  offence only w hen  th e  h u sb a n d  of th e  a d u lte re r d id  n o t co n sen t 
to it a n d  also  th a t  th e  c o n sen t of th e  wife of p e rso n  convicted  of ad u lte ry  
is no t considered  in  deciding w h eth er h e r  h u s b a n d  h a s  com m itted  
ad u lte ry  or not.^^ T his once again  d isc rim ina tes betw een  th e  two sexes 
by n o t considering  th e  c o n sen t of th e  wife of th e  p e rso n  convicted  of 
ad u lte ry  in  decid ing w h e th e r h e r  h u sb a n d  w ho h a d  sex u a l re la tions 
o u tside  m arriage  is guilty of th e  offence of ad u lte ry  or n o t.36 To s u s ta in  a
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conviction u n d e r  th is  section  th e  com pla inan t m u s t n o t only prove th a t  
th e  accu sed  h a d  sex u a l in te rco u rse  w ith  h is  wife b u t  also th e  fact th a t  
th e  ac t w as done w ith o u t h is  co n sen t a n d  c o n n iv a n c e .T o  convict a  
m an , ad u lte ry  is n o t sufficient to prove th a t  h e  w as found  a t a  place 
w here a d u lte iy  m ight have been  com m itted  a n d  th a t  he  w as inclined to 
com m it it. W here th e  h u sb a n d  su rp rised  th e  w om an in  a  room  w ith  th e  
accu sed  before he could  have sexual in tercourse , i t  a s su m e s  th a t  th e  ac t 
w as n o t sufficiently  approx im ate  to th e  com m ission  of th e  offence to 
co n stitu te  a n  offence. Section  497  d raw s a  d istin c tio n  betw een  co n sen t 
given by a  m arried  w om an  w ith o u t h e r  h u s b a n d ’s c o n sen t an d  a  co n sen t 
given by a n  u n m a rrie d  w o m a n .38 i t  does n o t penalize th e  sexual 
in te rco u rse  of a  m arried  m an  w ith  a n  u n m arried  w om an or a  widow or 
even a  m arried  w om an w hen  h e r h u sb a n d  co n se n ts  to it.^s T hough  th e  
section  b u rd e n s  m a n  alone for th e  offence, b u t  it is tru e  th a t  ad u lte ry  
can n o t be com m itted  w ith o u t a  w om an’s consen t. The re a so n s  for th is  
m ay be ju stifiab le , th e  wife of th e  ad u lte re r h e re  is alw ays trea ted  a s  a  
victim  of th e  o f f e n c e .H e n c e ,  th is  section  does n o t con tem p la te  a  
s itu a tio n  w here  th e  sam e m arried  w om an h a s  sex u a l in te rco u rse  w ith 
m ore th a n  one p e rso n  o th e r th a n  h e r h u sb a n d  w ith o u t h e r  h u s b a n d ’s 
consent.41 It is highly im plausib le  th a t  even in  su c h  a  s itu a tio n  th e  
w om an w ould alw ays be th e  victim  a n d  n o t th e  p e rso n  w ho provokes the  
offender for th e  crim e. 2̂ Section 497  of th e  PC perceives a  c o n sen su a l 
sexual in te rco u rse  betw een  a  m an , m arried  or u n m arried , a n d  a  m arried  
w om an w ith o u t th e  c o n sen t or connivance of h e r  h u s b a n d  a s  a n  offence 
of adu ltery . If h u sb a n d  gives consen t, th e n  it c a n n o t be trea ted  as 
‘ad u lte ry ’ accord ing  to th is  section. A m an  w ho h a s  sex u a l in te rco u rse  
w ith  a n  u n m a rrie d  w om an, or w ith  a  widow, or divorced w om an or even 
w ith  a  m arried  w om an w hose h u sb a n d  c o n sen t to it does n o t com m it 
adu ltery . It re su lts  th a t  h u sb a n d s  have, a s  it w ere, a  free license u n d e r 
th e  law  to have ex tram arita l sexual r e la t io n s h ip . 3̂ i t  reflects th a t
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B angladeshi law  encourages p rostitu tion . If h u s b a n d  gives consen t, 
p ro stitu tio n  is allowed. It c rea tes a  tendency  of th e  h u s b a n d s  th a t  they 
th in k  ‘wife’ a s  a  sou rce  of incom e. Therefore, m any  m arried  w om en are 
forced to m ake sexual in te rco u rse  w ith  different p e rso n s for money. 
W om en are  victim ized for th is  situa tion .
Equality under Constitutional Provisions
According to B ang ladesh  C onstitu tion , th e re  could  be no  q u estio n  of law 
operating  unequally . T he m ischief aim ed a t u n d e r  sec tion  497  is only 
ag a in st m en  a n d  n o t a g a in s t w om en. Again th e  law  h a s  so provided th a t  
for th e  p u rp o se  of th is  section  th e  wife shall n o t be deem ed to be a n  
ab e tto r a t all. In  th e  definition of w ho is a n  ab e tto r a n  exception  is carved 
ou t a n d  th a t  exception  is  in  favour of w om en. So, it h a s  co n ten d ed  th a t  
th e  section  co n trav en es article  27 a n d  28(2] of th e  C o n stitu tio n  of 
B angladesh . A rticle 27 provides th a t  all citizens a re  equal before law  a n d  
a re  en titled  to equal p ro tec tion  of law, a n d  A rticle 28(2] provides th a t  
w om en sha ll have equal r ig h ts  w ith  m en  in  all sp h e re s  of th e  s ta te  an d  of 
public  life. T hese Articles, in  su b stan ce , m ean  th a t  every law  th a t  the  
s ta te  p a sse s  sh a ll o p era te  equally u p o n  all perso n s, a n d  th e  q u estio n  is 
w h e th e r sec tion  497  does n o t opera te  equally u p o n  all p e rso n s. After th e  
com m encem ent of th e  C o n stitu tion  of B ang ladesh , section  497  of th e  PC 
goes a g a in s t th e  sp irit of equality  em bodied in  th e  C on stitu tio n . In 
co n traven tion  to A rticles 27  an d  28(1] of th e  C onstitu tion , section  497 
o pera tes uneq u a lly  betw een  a  m an  a n d  a  w om an by m ak ing  only th e  
form er responsib le  for adultery . This section  is gender b ia sed  m ainly  on 
th e  g ro u n d s th a t  it does n o t allow th e  wife to  p ro secu te  th e  w om an w ith 
w hom  h e r  h u s b a n d  h a s  ad u lte red  th o u g h  it allows th e  h u s b a n d  to 
p rosecu te  th e  m an  w ho h a s  ad u lte ry  w ith  h is  wife. The law  h a s  
considered  w om an  to  be a  victim  n o t as  a u th o r  of th e  c r im e . "*4 it, thereby, 
argued, d isc rim in a tes  in  favour of w om en a n d  a g a in s t m en  only on th e  
g ro u n d  of sex."'^ F u rth erm o re , th e re  is no  provision in  th e  Cr.PC for 
hearing  th e  wife for a n  offence u n d e r  section  497  of PC. T h is  ab sen ce  of 
s ta tu to ry  provision is also  prem ised  on gender d isc rim in a tio n  in  
co n traven tion  of th e  gender equality  g u a ran teed  in  th e  C onstitu tion .
Positive Discrimination

B ang ladesh  C on stitu tio n  g u a ran tees  positive d iscrim in a tio n  in  favour of 
w om en. Article 28(4) s ta te s  th a t  n o th ing  in  th is  Article sh a ll p reven t th e  
s ta te  from  m aking  special provision in  favour of w om en or ch ild ren  or for 
th e  ad v an cem en t of a n y  backw ard  section  of citizens. Recalling th e
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histo rical b ack g ro u n d  of Section 497  of th e  PC, th e  High C o u rt of 
B om bay u p h e ld  th e  co n stitu tio n a l validity of th e  provision. In 1954, 
Chagla, C .J., observedi'is

W hat led to this discrim ination in this country is not the  fa c t  that 
w om en h a d  a  se x  d ifferen t fr o m  that o f  men, bu t tha t w om en in 
this country w ere so  situ a ted  tha t special legislation w a s required  
in order to protect them, and  it w a s fro m  this po in t o f  v iew  tha t one  

f in d s  in section 497, a  position in law  w hich talces a  sym pa thetic  
a n d  charitable view  o f  the weaJcness o f  w om en in this country. The 
Court a lso opined tha t the alleged discrim ination in fa v o u r  o f  
w om en  w a s sa v e d  by the provisions o f  Article 15(3) o f  the 
Constitution w hich perm its the S ta te  to m a ke  "any special provision  
fo r  w om en a n d  children.

The d iscrim in a tio n s a re  in  favour of p articu la i’ c la sses  of o u r society 
w hich, owing to a n  u n fo rtu n a te  legacy of th e  p as t, suffer from  d isab ilities 
or h a n d i c a p s .T h o s e  m ay requ ire  special trea tm en t; a n d  if th ey  do 
requ ire  it, th ey  sh o u ld  be perm itted  special facilities for som e tim e so 
th a t  real equality  of c itizens m ay be e s t a b l i s h e d . i t  is only in ten d ed  to 
safeguard , p ro tec t or lead  to th e ir b e tte rm en t in  general; so  th a t  long- 
range in te re s ts  of th e  co u n try  m ay n o t suffer.'‘s In th e  J u d g m e n t of a  
case  in  1985, In d ian  S uprem e C ourt said;S°

The special trea tm ent g iven to w om en  under the Constitution  
shou ld  be restricted to su ch  co ses w hich m u s t be related to som e  
fe a tu re s  or d isability  w hich are so  peculiar that it d ifferentia te  
w om en fr o m  m en a s  a  class. The intention o f  the fra m e r  o f  the  
C onstitution is clear tha t they included this c lause to scfeguard , 
protect or lead  to the betterm ent o f  w om en in general; th ey  have not 
in tended  to keep  it to give a  licence fo r  abetting or com m itting an  
offence. A n  argum ent like m aking both m an a nd  w om an liable fo r  
adultery  is not perm issib le  a s  this is a  policy o f  law.

U pholding th e  co n stitu tio n a lity  of section  497  of th e  PC a n d  S ection  199 
of th e  Cr.PC, w hich  according to th e  C ourt "go h a n d  in  h a n d  an d  
co n stitu te  a  legislative packet" to deal w ith  "an outsider" to th e
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m atrim onial u n it  w ho invades th e  peace an d  privacy of th e  m atrim onial 
un it, in  1988, T h akkar, J .  of th e  Suprem e C ourt observed:

The com m unity p u n ish e s  the 'outsider' w ho breaks into the  
m atrim onial hom e a n d  occasions the violation o f  sanctity  o f  the  
matrimonial tie b y  developing an  illicit relationship w ith  one o f  the  
sp o u ses  subject to the rider tha t the erring 'm an' alone can be 
p u n ish e d  a n d  not the erring wom an. There is th u s reverse  
discrim ination in 'fa v o u f o f  the w om an rather than  'against' her.
The law  does not envisage the p u n ish m en t o f  a n y  o f  the sp o u ses  a t 
the instance o f  each other. T hus there is no discrim ination a ga inst 
the w om an  insofar as sh e  is not perm itted  to prosecute  her 
husband . A  h u sb a n d  is not perm itted  because the w ife is not 
treated  a s  a n  o ffender in the eye  o f  law. The w ife  is not perm itted  
as section 199(1) read  w ith  section 199(2) o f  the Cr.PC does not 
perm it her to do  so. In the ultim ate a na lysis  the law  h a s  m eted  out 
even -handed  Justice to both o f them  in the m atter o f  prosecuting  
each  other or securing the incarceration o f each other.

To d a te  th e  S uprem e C ourt of Ind ia  h a s  u phe ld  section  4 9 7  of PC insp ite  
th e  fact th a t  150 y ears h a s  passed  from th e  d a te  of th e  e n a c tm e n t of the  
PC of it. In  th e  p re sen t contex t of social developm ent th e  policy of law 
m u s t be changed . The reaso n  of n o t penalising  a n  a d u lte re ss  w om an 
u n d e r section  4 97  is no  m ore valid a n d  sa tisfac to ry  today. The 
underly ing  law a t  th e  p re se n t s itu a tio n  considers only m en  a s  offender, 
as  a  c lass. B oth  th e  sexes a re  on a n  equal footing in  com m itting  the  
offence of adu ltery , th is  k ind  of legislation a re  d iscrim inato ry  and  
arb itrarily  p ro tec t w om en. Section 497 of PC is n o th in g  b u t  violative of 
the  equality  c lause  u n d e r B ang ladesh  C onstitu tion . W hen a  wife is 
cau g h t com m itting  adultery , th e  com m unity  resp o n d s harsh ly ; the  
w om en’s ne ig h b o u rs gossip ab o u t her, m en m ake in d ecen t p roposals to 
her, fam ily m em bers refuse to socialize w ith  her, an d  sh e  is trea ted  badly  
by everyone. The com m unity  generally s ta n d s  by a s  th e  h u sb a n d  
to rtu re s  a n d  som etim es even m u rd e rs  th e  wife.^z The h u sb a n d , in  a lm ost 
all cases  physically  to rtu re s  h e r and  ab an d o n s h e r  by  w ay of talaq.^^
Inversely th e  society  is very h a rsh  upo n  th e  a d u lte re ss  w om an. 
F urtherm ore , ad u lte ry  is a  flagrant violation of w om en’s dignity. The legal 
provisions a n d  th e  social a ttitu d e s  reinforce h e r  su b o rd in a te  s ta tu s  in  
society. S he is th e  p roperty  of h e r  h u sb a n d  a n d  c a n n o t even fight

Dhaka University Lav/ Journal Volume 21, Number 2 December 2010

Laws in Relation to C onsent and  Punishment fo r  Adultery’ Md. A bdiir Rahim M ia

51
52

53

Revathl v Union o f India AIR 1988 SC 835; see above note 1.
Ali, Salma, (ed.). 2003. Violence against Women in Bangladesh, 2002, Dhaka, 
BNWLA, p. 19.
Ibid.

110 I P a g e



independen tly  to regain  h e r lost prestige. It is also p rem ised  on a  few 
o u td a ted  a n d  m oot a ssu m p tio n s  of sexuality , sexual agency a n d  u n eq u a l 
m u tu a l m arita l rig h ts  a n d  obligations of th e  sp o u ses. It, in  u ltim ate  
analysis, u n m is tak ab ly  in terids to p ro tec t th e  rig h ts  of th e  h u sb a n d  an d  
n o t of th e  wlfe^^. It is ^ s o  bridled w ith  deep-rooted  obsolete a ssu m p tio n s  
predom inan tly  p rem ised  on gender d iscrim ination  a n d  th e  wife's 
s e x u a l i t y .  55 S u ch  a  law  u n doub ted ly  seem s to  be in c o n s is te n t w ith  th e  
m odern  n o tions of th e  s ta tu s  of w om en an d  th e  co n stitu tio n a l sp irit of 
gender equality  in  B angladesh.
Suggestions
It is c lear th a t  only m an  is p resu m ed  by th e  law  to have a  m ens rea  while 
no su c h  p resu m p tio n  is a ttr ib u te d  in  reference to th e  w om an for the  
sam e w rongful act.^e According to th e  C onstitu tion , all p e rso n s a n d  
th in g s  sim ilarly  c ircu m stan ced  shou ld  be trea ted  alike in  b o th  the  
privileges conferred  an d  liabilities im posed. B u t in  case  of adu lte iy , law 
achieves is only placing a  d e te rren t on  the  m an  while th e  o th e r p a rty  to 
th e  affair is no t b ro u g h t w ith in  th e  legal restrictions.^^The a rg u m e n ts  for 
lea\ang ad u lte re ss  wife beyond p u n ish m e n t a re  m any. A ccording to th e  
light of Islam ic law. both , m en an d  w om en are  p u n ish ed  for adulteiy .^s 
Islam ic law  e s tab lish ed  culpability  equally  to b o th  sexes; one m u s t 
an sw er a  ve iy  b asic  q u estio n  a b o u t th e  resu ltin g  p u n ish m en t. If ad u lte iy  
is seen  a s  a  crim e, th e  provision of one h u n d re d  la sh e s  to b o th  the  
a d u lte re r  a n d  a d u lte re ss  is ostensib ly  fair. F u rth erm o re  th e  wife of th e  
a d u lte re r m an  ca n n o t u se  section  497  to b ring  a n  action  a g a in s t e ither 
h e r  u n fa ith fu l h u sb a n d  or th e  w om en involved w ith  h e r  h u sb a n d , while 
th e  h u sb a n d  of a n  a d u lte re ss  wife can  b ring  a n  ac tion  ag a in s t th e  m an
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involved in  th e  affair A dultery is a  g round  for divorce u n d e r  the H indu  
Marriage the Special Marriage Act,'^'- the Parsi Marriage a n d  Divorce
Act,®2 a n d  u n d e r  the Indian Divorce Act.^^ So, according to th ese  ac ts , th e  
sp o u se  w ho engages in  ex tra -m arita l in te rco u rse  is guilty  of adu ltery . 
U nder th e  D issolution o f  M uslim  M arriages Act, 1939, ad u lte ry  a s  su c h  is 
no t a  g round  for divorce, b u t  if th e  h u sb a n d  “asso c ia te s  w ith  w om en of 
evil rep u te  or leads a n  in fam ous life," it a m o u n ts  to c rue lty  to wife a n d  
she  can  su e  for divorce on th a t  g ro u n d .^  T his seem s som etim es ak in  to 
living in  ad u ltery . B u t none of th ese  en ac tm en ts , except th e  Parsi 
Marriage a n d  Divorce Act,^^ confers any  su c h  co rrespond ing  righ t on  th e  
h u s b a n d  to d isso lu tio n  of m arriage for ex tra -m arita l sexual re la tio n s 
m a in ta in ed  by th e  wife. A ccording to above d iscu ssio n s, th e  provision of 
ad u lte ry  sh o u ld  be am en d ed  to enable  th e  wife to  file a  su it a g a in s t th e  
a d u lte re ss  h u sb a n d . Section  198 of th e  Cr.PC sh o u ld  be  am en d ed  in 
order to allow w om en to file com plain ts a g a in s t u n fa ith fu l h u s b a n d s  a n d  
p ro secu te  th em  for th e ir  p rom iscuous behaviour. Any k in d  of sexual 
in te rco u rse  betw een  m a n  a n d  w om an  sh o u ld  be p roh ib ited . The 
exem ption of th e  wife from  p u n ish m e n t for com m itting  ad u lte ry  shou ld  
be rem oved. It is a lso  felt th a t  a n  im p riso n m en t for a  te rm  u p  to five 
years is "unreal a n d  n o t called for in any  c i r c u m s t a n c e s " . This 
p u n ish m e n t sh o u ld  be in c reased  a s  exem plary p u n ish m e n t. S ection  497 
shou ld  read  a s  foUows:®^

W hoever h a s  sexua l intercourse w ith  a  person  w ho is, a n d  w hom  
he or sh e  kn o w s or h a s reason to believe to be the w ife  or h u sb a n d  
a s  the case  m a y  be, o f  another person, w ithou t the consen t or 
connivance o f  tha t o ther person, su ch  sexu a l intercourse b y  the  
m an not am ounting to the offence o f  rape, com m its adultery, a n d  
shall be p u n ish e d  w ith  im prisonm ent o f  either description fo r  a  
term  w hich  m a y  ex ten d  to ten years, or w ith  fin e , or w ith  both.
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adultery. (See, Committee Chaired by Justice V.S. Malimath; “The Report of the 
Committee on Criminal Justice Reforms”, 2002, Delhi, India, Para 117).
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Conclusion

A dultery is basically  a n  a c t of having sexual re la tions ou tsid e  m arriage 
a n d  section  4 97  of PC h a s  show ed th a t  it is n o t gender n e u t r a l . T h e  
sexual in te rco u rse  betw een a  m an  a n d  a n  u n m a rrie d  w om an or a  
divorcee or a  viridow, does n o t com e w ith in  th e  definition of ‘ad u lte ry ’. The 
h u sb a n d  of a d u lte re ss  wife along is com peten t to file th e  com plain t for a  
charge u n d e r  th e  sec tion  497  of PC, b u t th e  wife of a d u lte re r  h u sb a n d  
h a s  no righ t to file a  case  for th e  sam e charge ag a in s t h e r  h u sb a n d  or 
a g a in s t th e  a d u lte re ss  wife. Therefore ad u lte ry  is a n  offence com m itted  
ag a in st th e  h u s b a n d  of th e  ad u lte re ss  a n d  n o t ag a in s t th e  wife of th e  
ad u lte re r. If h u sb a n d  of ad u lte re ss  wife is trea ted  a s  a  ‘victim ’ or 
‘aggrieved p e rso n ’ accord ing  to section  198 of Cr.PC, th e  wife of th e  
ad u lte re r sh o u ld  be tre a te d  a s  a  victim . On th e  o th e r h an d , th e  h u sb a n d  
can n o t p ro secu te  h is  u n fa ith fu l wife b u t can  only p ro secu te  h e r  a d u lte re r 
u n d e r  section  497  of PC. According to th is  section , a n  u n fa ith fu l wife 
can n o t be p u n ish e d  even a s  a n  ab e tto r to th e  crim e. It show s th a t  a 
m arried  wife ca n n o t com m it adultery . T he p h ra se  ‘w ith o u t th e  c o n sen t or 
connivance of th a t  m a n ’ m en tioned  in  section  497  of PC d isc rim in a tes  
betw een th e  two sexes by n o t considering  th e  co n sen t of th e  wife of th e  
p erso n  convicted of adu ltery . A m an  w ho h a s  sexual in te rco u rse  w ith  a 
m arried  w om an w hose h u s b a n d  co n sen t to it does n o t com m it adu ltery . 
It encourages p ro s titu tio n  in  B angladesh , A dultery  sh o u ld  be tre a te d  a s  a  
crim e for all a n d  th e  d iscrepancies sh o u ld  be am ended . The law  as it 
s ta n d s  today  v io lates th e  C onstitu tion  th a t  in c lu d es eq u a l s ta tu s  for 
every citizen a n d  w ould n o t d iscrim inate  on th e  g ro u n d  of sex. The 
‘positive d iscrim in a tio n ’ c lau se  for w om en u n d e r  A rticle 28(4) of 
B ang ladesh i co n stitu tio n  can n o t be ex tended  so a s  to c rea te  a rb itra ry  
d iscre tion  for su c h  d iscrim ination  by th e  leg isla ture , a s  in  th e  case  of 
adu ltery . S ection  497  of PC h ad  been  d rafted  in  a  tim e a n d  e ra  w here 
conservatism  w as th e  norm . It belongs to a  p a s t  th a t  la id  g rea t s tre s s  on 
m orals a n d  w here  sex  in  Itself w as a  taboo. In  th a t  e ra  a n  illicit 
re la tionsh ip  cou ld  no t have been  im agined  a b o u t a n d  hence  it w as 
befitting th a t  ad u lte ry  w ith  th e  given definition In sec tion  4 9 7  of PC w as 
a  crim e. T oday th e  ch anged  views of th e  society  have s ta r te d  raising  
q u estio n s on th e  law  of adu ltery . W hen section  4 9 7  of PC w as enac ted  
th e re  w ere n o  codified persona l a n d  m atrim on ia l law s like today, 
m oreover th o se  w ere tre a te d  a s  u n e q u a l a n d  in o p e r a t iv e .T o d a y  th e
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p erso n a l law s are  equal, operative, effective an d  efficient. The definition 
of ad u lte ry  in  m atrim on ia l law s is m u ch  w ider in  scope th a n  the 
definition of ad u lte ry  a s  a  crime.^°In th e  light of the  above re a so n s  it is 
lu cen t th a t  th e re  is a  n eed  for am en d m en ts  in  th e  law  a n d  it n eed s to be 
reconsidered . W om en sh o u ld  also be m ade liable for th e  offence a n d  the 
law sh o u ld  be m ade s te rn e r. A ccording to th e  ligh t of B ang ladesh  
C onstitu tion , w om en sh o u ld  be p u n ish ab le  w ith  m en  a n d  sh o u ld  have 
th e  rig h t to file a  case  for adu ltery  in  o rder to e n su re  equality .
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