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Introduction
B ang ladesh  h a s  two sta te -led  ru ra l ju s tic e  system s, nam ely  th e  Village 
C ourt S ystem  a n d  th e  A rbitra tion  Council System , to provide access to 
ju s tic e  for th e  ru ra l  popu la tion  of th e  co un tiy . T he Village C ourt System  
deals w ith  som e specified civil an d  crim inal cases, w hile th e  A rbitra tion  
C ouncil System  deals w ith  som e specific family affairs. T he sy stem s w ere 
in tro d u ced  to provide th e  ru ra l people w ith  th e  a lte rn a tiv es  to the  
trad itio n a l inform al a n d  co u rt-b ased  form al ju s tic e  system s, w h ich  w ere 
proved u n a b le  to  ren d e r ju s tic e  to th e  large n u m b er of ru ra l  people due  
to v ario u s re a so n s  includ ing  th e  delay in  d isposa l of ca se s  a n d  th e  huge 
tra n sa c tio n  cost in  form al cou rts . ̂  The A rbitra tion  C ouncil S ystem  h a s  
been  w orking for a lm ost six decades, an d  th e  Village C ourt System  for 
th ree  d ec a d e s .2 However, none of th e  ru ra l ju s tic e  sy stem s h a s  achieved 
a  considerab le  su ccess  u n til now, let alone gain ing popu larity . I have not 
found an y  specific re se a rch  on th e  A rbitra tion  C ouncil System . However, 
th e  few re se a rch e s  on th e  Village C ourt System  th a t  I found  a n d  reviewed 
p re sen t a  very fru s tra tin g  m ap  of th e  su ccess  of th e  system . A U nited 
N ations D evelopm ent Program m e (UNDP) rep o rt reveals th a t  w hile still 
two th ird  of th e  ru ra l d isp u te s  do n o t en te r th e  form al co u rt process^ the
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trad itiona l shcdish  sy stem  is u sed  to resolve 60-70 p e rcen t of local 
d isp u te s .4 The sam e report show s th a t  only one p erso n  o u t of 47 
random ly  selected  village people, i.e., only two percen t, referred  to th e  
Village C o u rt System  a s  th e  ju s tice  m echan ism  of th e ir  firs t preference.^ 
O ther re sea rch es  suggest th a t  th e  perform ance of th e  A rb itra tion  Council 
System  a n d  th e  Village C ourt System  is very poor an d  unsatisfactory.®  
\ ^ y  have th e  system s failed to be th e  b e tte r a lte rna tives to o th e rs?  W hat 
is th e  scope for th e  access to ju s tic e  u n d e r  th e  existing  legal an d  
in stitu tio n a l a rran g em en ts  for th e  sta te-led  ru ra l ju s tic e  sy stem s?  This 
article  seeks to an sw er th ese  questions by analysing  th e  legal an d  
in stitu tio n a l a rran g em en ts  for th e  sta te-led  ju s tic e  sy stem s from  th e  
‘access to ju s t ic e ’ perspective. B ased on a  case  study , th e  artic le  th en  
depicts th e  access to ju s tic e  scenario  in a  Union.^
Conceptual Framework
Before en te rin g  in to  th e  m ain  d iscussion , it is n ecessa ry  to clarify th e  
concep tual fram ew ork of ‘access to  ju s tic e .’ The notion  ‘access to  ju s t ic e ’ 
refers to a n d  inco rpo ra tes in to  it two b ro ad er concepts: th e  concep ts  of 
‘accessib ility ’ a n d  ‘ju s tic e .’ T hese two co n s titu e n t concep ts a re  th e  two 
dynam ics w hich  m ake th e  concept of access to ju s tic e  a  dynam ic one, 
easy to u n d e rs ta n d  b u t  tough  to define. They en cap su la te  a  b road  rage of 
conceptions, is su e s  an d  concerns. The concep t of ‘acc e ss ’ invokes a  
c o n s ta n t deba te  a b o u t access to w here, how, a n d  for w hom  a n d  how 
m uch. Sim ilarly, th e  concep t of ‘ju s tic e ’ invokes th e  d eb a te  a b o u t how 
m u ch  an d  w h a t k ind  of ju s tic e  shou ld  result.^ O n th e  one h an d , th e
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co n tin u o u s  access to ju s tic e  m ovem ent across th e  w orld is giving b ir th  to 
new  tech n iq u es or m odifying old tech n iq u es of access. O n th e  o ther 
h and , new  conceptions^ of ju s tic e  are  evolving. As a  re su lt various 
concep tions of ‘access’ an d  ’ju s tic e ’ are  developing, m ak ing  th e  concep t of 
‘access to ju s t ic e ’ dynam ic an d  indefinable. However, th e  definition of 
‘access to ju s tic e ’ by UNDP is widely accepted  a n d  u sed  in  th e  d iscourse  
of access to ju s tic e  of th e  day. UNDP defines it as: ‘[t]he ability  of people 
to seek  a n d  ob ta in  a  rem edy th ro u g h  form al or inform al in s titu tio n s  of 
ju s tice , a n d  in  conform ity w ith  h u m a n  rig h ts  s ta n d a rd s ’ ô. However, 
w hen  we sp eak  a b o u t en su rin g  access to ju s tic e , we generally  m ean  to 
access to  a  legal p ro cess th a t  ‘enab les people to claim  a n d  o b ta in  ju s tic e  
rem edies, w henever conflicts of in te re s ts  or p a rtic u la r  grievances p u t 
th e ir  w ell-being a t  r isk .’”
A ccess to  ju s tic e  is also seen  a s  a  process. The access to ju s tic e  process 
can  be divided in to  d ifferent stages, s ta r tin g  from th e  m om ent a 
grievance o ccu rs or a  d isp u te  a rises  to th e  m om en t th e  grievance is 
red ressed , or th e  d isp u te  is se ttled  or resolved. T hese different stages 
involve a  varie ty  of s tre n g th s  or capacities th e  people n eed s a s  a  ju s tic e  
seeker an d  th e  system  a s  ju s tic e  provider. The UNDP h a s  divided th e
process in to  five stages. T hese are: (1) legal p ro tection , (2) legal
aw areness, (3) legal aid  a n d  counsel, (4) ad jud ica tion , a n d  (5)
enforcem ent a n d  oversight.
Legal p ro tec tion  m ean s th e  provision of legal s tan d in g  in  form al or in 
trad itio n a l law, or bo th . It e n su re s  th a t  people’s  r ig h ts  a re  recognized 
w ith in  th e  scope of ju s tic e  system s, th u s  giving en titlem en t to rem edies 
e ith e r th ro u g h  form al or trad itional m echan ism s. Legal p ro tection
de term in es th e  legal b a s is  for all o th er s tag es in  th e  access to th e  ju s tic e  
process. Legal aw aren ess  refers to th e  degree of people’s  know ledge of th e  
possib ility  of seeking  red re ss  th ro u g h  th e  ju s tic e  system , w hom  to 
dem an d  it from, a n d  how  to s ta r t  a  form al o r trad itio n a l ju s tic e  process. 
After legal p ro tection , it is m ost crucial, b ecau se  even if th e re  is  legal 
p ro tec tion  a n d  people do n o t know  a b o u t it, it is u se less.
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Legal aid  a n d  counsel inc ludes capacities (from techn ica l expertise  to 
rep resen ta tion ) th a t  people need  to in itia te  a n d  p u rsu e  ju s tic e  
p rocedures. Legal aid  a n d  counsel can  involve p rofessional law yers (such 
as in  th e  case  of public  defence system s a n d  p ro  bon o  layering), 
laypersons w ith  legal knowledge, w ho are  often m em bers of th e  
com m unity  they  serve (paralegals) or bo th . A djudication  describes the  
p rocess of determ in ing  th e  m ost ad eq u a te  type of red re ss  or 
com pensation . M eans of ad jud ica tion  can  be reg u la ted  by form al law, as 
in th e  case  of co u rts  a n d  o th e r quasi-jud icia l a n d  ad m in is tra tiv e  bodies, 
or by trad itio n a l legal system s. The process of ad ju d ica tio n  m ay inc lude  a  
series of s tag es su c h  as  (i) investigation, (ii) p rosecu tion , a n d  (iii) 
decision.
E nforcem ent re la tes  to th e  im plem entation  of o rders, decisions, an d  
se ttlem en ts  em erging from  form al or trad itio n a l ad jud ica tion . 
E nforcem ent sy stem s a re  keys to en su re  acco u n tab ility  a n d  m inim ize 
im punity , th u s  preven ting  fu rth e r  in justices. O versight inc ludes 
w atchdog a n d  m onito ring  functions th a t  en su re  overall accountab ility  
w ith in  th e  system s.
The m ean ing  of ‘access to ju s tic e ’ for th e  p u rp o ses  of th e  p re se n t s tu d y  is 
th e  ability  of th e  com m on people to dem and  ju s tice , an d  th e  ability  of 
s ta te -led  ru ra l ju s tic e  sy stem  to provide th e  sam e. H ence, to in terrogate  
th e  scope for access to ju s tic e  m ean s to a sse ss  th e  capacities  of bo th  th e  
system  a n d  th e  people. Accordingly, a t  firs t I exam ine th e  capacity  of th e  
s ta te -led  ru ra l ju s tic e  system s, i.e., th e  legal a n d  in s titu tio n a l 
a rran g em en ts  for th e  system s. Here I d iscu ss  th ree  im p o rtan t a sp ec ts  of 
access to ju s tic e  in  th e  light of th e  legal fram ew orks for th e  s ta te -led  
ru ra l ju s tic e  system s. T hese th ree  a sp ec ts  a re  (a) th e  legal p ro tec tion  or 
legal rem edies available th ro u g h  th e  system s, (b) th e  ad jud ica tion  
process, a n d  (c) th e  a rran g em en ts  for en forcem ent a n d  oversight. In  th e  
la te r p a rt, I m ake a n  endeavour to a s se ss  th e  capacities of th e  people, 
w here I exam ine two th ings: first, w h e th e r th o se  a rran g em en ts  are  
ad eq u a te  to m eet th e  dem and  of ju s tic e  in  ru ra l B ang ladesh , a n d  second, 
w h e th e r th e  com m on people a re  capable  to  utilize th e  existing  system s.
Legal and Institutional Arrangements
Both th e  Village C ourt System  a n d  th e  A rb itra tion  C ouncil System  
function  u n d e r  th e  aegis of th e  U nion P arishad , w hich  is th e  low est level 
of elected ad m in istra tiv e  body for ru ra l ‘ad m in istra tiv e  u n i t’ called 
U n io n .  12 a  u n io n  is divided in 9 w ards; each  of su c h  w ard s  m ay include 
one b ig  or several sm all v i l la g e s .  3̂ a  U nion P arish ad  is co n sis ted  of a 
C ha irm an  a n d  twelve m em bers including  th ree  m em bers elected for th e
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se a ts  exclusively reserved  for wom en. All of th em  are  elected by direct 
election on th e  b a s is  of a d u lt f r a n c h is e ,  W hile th e  C h airm an  re p re se n ts  
all th e  people of a  Union, 9 m em bers re p re sen t th e  people of 9 w ards, 
a n d  each  w om en m em ber in reserved se a ts  re p re se n ts  th e  people of 3 
w ards.
As a  local governm ent adm in istra tive  un it, a  U nion P a rish ad  h a s  
n u m e ro u s  civic functions, police a n d  defence fu nctions, revenue an d  
general ad m in is tra tiv e  functions, a n d  developm ent functions. Along 
w ith all th e se  functions, th e  U nion P a rish ad s have b een  e n tru s te d  w ith  
th e  responsib ilities  to  ru n  th e  Village C o u rts  a n d  th e  A rb itra tion  
C ouncils by th e  Village C ourts Act, 2006  a n d  th e  M uslim  Fam ily Laws 
O rdinance, 1961 respectively. Following are  th e  legal a n d  in s titu tio n a l 
a rran g em en ts  for th e  Village C ourt System  a n d  A rb itra tion  C ouncil 
System .
The Village Court System
The b asic  legal fram ew ork for th e  Village C o u rt System  is th e  Village 
C ourts  Act, 2 0 0 6 .16  Up to 2006, th e  basic  legal fram ew ork for th ese  
co u rts  w as th e  Village C ourts  O rdinance, 1976. The O rd inance  w as 
repealed  in  20 0 6  to replace th e  Village C o u rts  Act, 2006 . However, th e  
Village C o u rts  Rule, 1976, w hich w as m ade u n d e r th e  1976 O rdinance, 
is still applicab le to th e  Village C ourts  today, is
The legal a rra n g e m en ts  for th e  Village C ourt S ystem  show  th a t  a  Village 
C ourt is n e ith e r  a  form al n o r a n  inform al court. It h a s  th e  ch arac te ris tic s  
of b o th  th e  form al a n d  inform al co u rts . H ence, it c an  be called a  
sem iform al c o u rt a n d  a  quasi-jud ic ia l body. Again, a  Village C ourt is 
bo th  a  civil a n d  crim inal co u rt a s  it can  deal w ith  b o th  crim inal cases 
a n d  civil d isp u tes . However, th e re  is no  p e rm a n e n t s e a t of a  Village 
C ourt. U sually, a  Village C ourt tak es  p lace in  th e  U nion P arish ad  
B uilding or p rem ises, b u t  it can  hold  its  sess io n s  in  an y  su itab le  p laces. 
Following are  th e  access to ju s tic e  provisions in  th e  Village C ourt 
System .
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Legal Remedies Available in the Village Court System
The Village C o u rts  Act, 2006  co n ta in s  a  Schedule, two p a r ts  of w hich  say 
ab o u t th e  c a se s  a n d  d isp u te s  in  w hich  legal rem edies a re  available 
th ro u g h  a  Village C ourt. P a rt I m akes a  lis t of th e  crim inal cases  a n d  p a r t
II mcikes th e  sam e of th e  civil d isp u tes. Accordingly, th e  offences th a t  a  
Village C ourt c a n  try  are: th e  offences re la ted  to un law ful assem bly , riot, 
vo luntarily  cau s in g  h u r t, com m itting  m ischief, crim inal tre sp a ss , 
com m itting  a n  affray, vo luntarily  cau sin g  h u r t  on provocation, w rongful 
re s tra in ts  a n d  confinem ent, a ssa u lt, crim inal force, in ten tio n a l in su lt 
w ith  in te n t to  provoke b reach  of th e  peace, crim inal in tim idation , 
in su ltin g  th e  m odesty  of a w om an, m isconduc t in  pub lic  by a  d ru n k e n  
person , theft in  d ifferent m anner, m isappropria tion  of property , crim inal 
b reach  of tru s t,  cheating , m ischief by killing or m aim ing  anim al, an d  
offences a s  to ca ttle  trespass.^®
The su its  th a t  a  Village C ourt can  e n te rta in  a re  th e  ones for th e  recovery 
of m oney d u e  on co n trac ts , receip ts or o th er d ocum en ts, for th e  recovery 
of m ovable p roperty  a n d  p o ssessio n  of im m ovable p roperty  w ith in  one 
y ear of d ispossession , for com pensation  for w rongfully tak in g  or 
dam aging  m ovable property , for com pensation  for dam age by cattle 
tre sp ass , a n d  for recovery of w ages a n d  com p en sa tio n  payab le  to a n  
ag ricu ltu ra l lab o u re r.20AU th ese  su its  a re  mEiintainable in  th e  Village 
C ourt only w hen  th e  a m o u n t claim  or th e  price of th e  moveable property  
involved in  a  su it  does n o t exceed tw enty  five th o u sa n d  t a k a .21

It is to be n o ted  th a t  all th ese  abovem entioned cases  a n d  su its , w ith  a  
few exceptions, a re  triab le  by only th e  Village C o u rts  a n d  no civil or 
crim inal c o u rt sha ll have ju risd ic tio n  to try  any  su c h  case  or s u i t .22

The Arrangements for Adjudication

A djudication  p rocess in  th e  Village C ourt System  is largely inform al. The 
provisions, except a  few, of th e  Evidence Act, th e  Code of C rim inal 
P rocedure, a n d  th e  Code of Civil Pr'ocedure, do n o t apply  to th e
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proceedings before an y  Village Court.^s in  addition , th e  engagem en t of 
an y  law yer to co n d u c t a  case  in  th e  Village C o u rt h a s  b een  re s tric ted  in 
o rder to e n su re  inform al a tm o sp h ere  in  th e  Village C o u rts  p ro ceed in g s .24 
However, a  com plete se t of ru les to guide th e  proceedings before the  
Village C ourts  h a s  been  laid down in th e  Village C o u rts  Rules, 1976. 
Moreover, sec tions 8, 9, 10 an d  11 of th e  O a th s  Act, 187325 are 
applicable to all proceedings before th e  Village C o u rts .26 T hese sections, 
w hich re la te  to a  c o u rt’s pow er to te n d e r ce rta in  o a th s  a n d  
ad m in is tra tio n  of oa ths, a re  very m u ch  p a r t of th e  ad ju d ica tio n  in  th e  
form al co u rts .
The p rocess of ad ju d ica tio n  s ta r ts  w ith  th e  app lica tion  by a  pe titioner to 
th e  C hairm an  of a  U nion P arish ad  for co n stitu tio n  of a  Village C ourt. 
Like th e  c o u rt fees in  form al cou rts, th e re  is app lica tion  fee for su c h  a n  
application . A pplication fee is T ak a  two for a  crim inal case  a n d  T ak a  four 
for a  civil s u i t .27 After receiving th e  application , th e  C h a irm an  of th e  
U nion P a rish ad  sc ru tin izes  th e  application  to see w h e th e r th e  case  to be 
dea lt w ith  falls u n d e r  th e  legal or financial ju risd ic tio n  of th e  Village 
C ourt. T hen  th e  C h airm an  accep ts  a n d  reg iste rs  th e  app lica tion  if the  
case  falls u n d e r  th e  ju risd ic tio n  of th e  Village C ourt.
After reg is tra tio n  of th e  application , a  d a te  a n d  tim e is fixed a n d  the 
re sp o n d en t is su m m o n ed  to be p re se n t on th e  specified day  a n d  tim e. 
W ith th e  su m m o n s, th e  p arities  are  a sk ed  to n o m in a te  th e ir 
rep resen ta tiv es  to co n stitu te  th e  Village C ourt. A Village C o u rt co n s is ts  of 
a  C h airm an  a n d  two M em bers to be no m in a ted  in  th e  p rescribed  
m anner, by each  of th e  p a rtie s  to th e  d isp u te  a n d  am o n g st th e  two 
m em bers to be n o m in a ted  by each  party , one sh o u ld  be a  m em ber of the  
concerned  U nion P arishad .
A properly  c o n stitu ted  Village C ourt th e n  issu e s  su m m o n s to the  
concerned  p e rso n s  to ap p ea r a n d  give evidence, or to  p ro d u ce  or cau se  
th e  p ro d u ctio n  of n ecessa ry  d o cu m en ts if any. T h u s  a  Village C ourt tries 
th e  case  on th e  day so fixed, h ea rs  b o th  th e  p arties , a n d  m ay hold  local 
inquiry  if needed  to  d ispose off th e  case.
After th e  h earin g  a n d  exam ination  of th e  case, th e  C h a irm an  p ro n o u n ces 
th e  decision  in  ‘open  c o u rt’, an d  th e  decision  of th e  Village C ourt is 
recorded  by th e  C h a irm an  of th e  C ourt in th e  register. T h is  record  shou ld  
ind icate  w h e th e r su c h  decision  is u n an im o u s, a n d  if no t, th e  ra tio  of the
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Section 13, subsection (1), Id.
Section 14, Ibid..
Act X of 1873.
Section 13, subsection (2) of tine VC Act, 2006. 
Rule 3, sub-mie (3) of the VC Rules, 1976.
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m ajority  by w hich  it h a s  been  arrived at. If th e  decision  of a  Village 
C ourt is u n a n im o u s  or by a  m ajority  of four to  one (4:1), or by a  m ajority  
of th ree  to one (3:1) in  p resence  of four m em bers, th e  decision  becom es 
b ind ing  on th e  parties . And w hen  th e  decision of a  Village C ourt is tak en  
by a  m ajority  of th ree  to two (3:2) any  p a rty  aggrieved m ay p refer an  
a p p ea l.2 8  S u ch  a n  appeal sh o u ld  be m ade w ith in  th irty  days of th e  
decision. In civil m atte r, appeal goes to th e  A ss is tan t Ju d g e  C ourt, an d  
in  crim inal m a tte rs , ap peal goes to th e  co u rt of th e  first c la ss  Ju d ic ia l 
M agistrate  hav ing  ju risd ic tio n  to h e a r  su c h  c a se s . 9̂
It is to be n o ted  th a t  a  Village C ourt h a s  pow er only to p a s s  o rder to pay 
co m pensation  of ta k a  n o t exceeding tw enty five th o u sa n d  in  re sp ec t of 
th e  crim inal offences specified in  P a rt I of th e  Schedule. Also, in  a  civil 
su it  specified in  P a rt II of th e  Schedule  it h a s  pow er to  o rd er p ay m en t of 
m oney u p  to a n  a m o u n t of tw enty  five th o u sa n d  taka.^o
There is also provision for tra n sfe r of ce rta in  cases  a n d  investigation  of 
cases by police. To e n su re  th e  b e s t public  in te re s t a n d  th e  e n d s  of 
ju stice , a  case  m ay be forw ard to C rim inal C o u rt from  a  Village C ourt, 
an d  vice versa, for tria l a n d  d i s p o s a l .A g a in ,  th e  police ca n n o t be 
preven ted  form  investigating  a  cognisable case  by reaso n  of th e  fact th a t  
th e  cases  re la te s  to a n  offence specified in  P a rt I of th e  Schedule. 
However, if an y  su c h  case  is tak en  to a  C rim inal C ourt, su c h  co u rt m ay 
direc t th a t  it be  referred  to a  Village C o u r t .  32
Enforcement and Oversight Mechanism
A Village C ourt m ay decide to aw ard  com pensation  to a  p e rso n  or to 
order th e  delivery of p roperty  or possession , an d  if an y  m oney is paid  or 
any  p roperty  or p o ssessio n  is delivered in th e  p resence  of th e  Village 
C ourt in  sa tisfac tio n  of th e  decree, it sha ll reco rd  th e  sam e in  th e  
specified r e g i s t e r . 33 The u n p a id  decreta l a m o u n t is also  recoverable in 
th e  m an n e r th e  a r re a r  tax  of the  U nion P a rish ad  is r e c o v e r e d .34 W here 
the  sa tisfac tio n  of a  decree can  be h ad  o therw ise  th a n  by paym en t of
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Section 8 of the VC Act, 2006.
Section 8 of the VC Act, 2006 says that in criminal cases an appeal will go to the 
Magistrate, first class having jurisdiction. However, the Code of Criminal Procedure, 
1898 was amended in 2009 by the Code of Criminal Procedure (Amendment) Act, 
2009, by which the magistrates are classified as judicial and executive magistrates. 
Hence, the said Magistrate, first class, should be a first class judicial magistrate. 
Section 7 of the VC Act, 2006.
Section 16, subsection (2), Ibid.
Section 17, Id.
Section 9, Id.
Subsection (3), Id..
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com pensation , th e  decree shall be executed  by th e  C ourt of th e  A ssis tan t 
Ju d g e  hav ing  ju risd ic tio n  a s  if it w ere a  decree p assed  by it.^s
A Village C ourt m ay also im pose a  fine for non-com pliance w ith  the 
su m m o n s a n d  for its  contem pt. If su ch  a  fine is no t im m ediately  paid, it 
becom es recoverable by th e  M agistrate [which] having j u r i s d i c t i o n . I n  
su c h  a  case, th e  Village C ourt sha ll record a n  o rder s ta tin g  th e  am o u n t 
of fine im posed a n d  th e  fact th a t  it h a s  no t been  paid, a n d  sha ll forw ard 
th e  sam e to th e  M agistrate  w ith  th e  req u est for recovery. U pon receip t of 
th e  request, th e  M agistrate  shall proceed to recover th e  sam e u n d e r the  
provision of th e  Code of C rim inal P rocedure a s  if su c h  fine w ere im posed 
by h im  an d  in  defau lt of paym en t of su c h  fine h e  m ay aw ard  sen ten ce  to 
th e  person  concerned  to im prisonm ent.
A bout oversight a n d  m onitor, th ere  is no specific provision in  th e  Village 
C ourts  Act, 2006  or in  th e  re levant fram ew orks. However, th e re  is a  Rule, 
w hich can  be trea ted  a s  pai't of m onitoring  m echan ism . As th e  ru le  30 
suggests, th e  C h airm an  of th e  U nion P arish ad  shall, before th e  first day 
of F eb ru ary  a n d  th e  first day of A ugust in  each  year, sen d  to  th e  Upazila  
Nirbahi Officer (the ch ief executive officer for a n  U pazila/sub-district)38 a 
re tu rn  in  a  p rescribed  form  of th e  w ork of th e  Village C ourts  d u rin g  the  
preced ing  half-year end ing  on th e  3 1 s t D ecem ber an d  th e  30*̂ '’ Ju n e , 
respectively. T h u s, th e  Upazila Nirbahi officer can  ac t a s  m onitoring  
au th o rity  by ask ing  reg u la r re tu rn .
The Arbitration Council System
Like a  Village C ourt, a n  A rbitration  C ouncil is  also a  sem i-form al ju s tice  
body, b u t  un like  th e  Village C ourt, th e  A rbitra tion  C ouncil dea ls  only 
w ith  som e specified fam ily m atte rs . An A rbitra tion  Council, hence, 
resem bles a  Fam ily C ourt. The basic  legal fram ew orks for th e  A rbitration  
C ouncil S ystem  are  th e  M uslim  Fam ily Laws O rdinance, 1961, a n d  the  
Rules^s m ade u n d e r th e  O rdinance. Notably, th e  O rd inance is applicable 
only for th e  M uslim  citizens of th e  country.^o It, therefore, does n o t deal 
w ith  th ese  fam ily affairs of th e  people from o th er religious com m unities 
like H in d u s w ho a re  th e  second largest popu la tion  in  B angladesh . It is,
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Subsection (4). Ibid.
Subsection (1) of Section 12, Id.
Subsection (2), Id.
In the VC Rules, 1976, tine designation is mentioned as ‘Sub-divisional Officer'. 
However, there is no position of 'Sub-divisional Officer' at present due to the changed 
administrative arrangements. The Chairman of Kansat Union clarified that presently 
the Upazila Nirbahi Officer performs the functions of the ‘Sub-divisional Officer’ in this 
regard.
The Muslim Family Laws Rules, 1976.
Subsection (2) of section 1 of the Muslim Family Laws Ordiance, 1961.
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however, n o t like Shariah  co u rts  a s  found in  som e M uslim  co u n tries . The 
A rbitra tion  C ouncil System  w as in troduced  to achieve th e  goal of th e  
M uslim  Fam ily Laws O rdinance, 1961, a  body of special law s th a t  
ad d resses, am ong o thers, a n  u n sa tisfac to ry  provision a s  to  succession  
b ased  on Shariah  law^' an d  th e  issu e s  of polygamy^a a n d  ‘trip le  
ta laq ’43allegedly b ased  on m isconceptions a b o u t S h ariah  laws. The law 
w as p rom ulgated  to give effect to ce rta in  recom m endation  of th e  
C om m ission on M arriage a n d  Fam ily Laws form ed in 1955.44 Section  3 of 
th e  O rd inance  clearly s ta te s  th a t  ‘th e  provisions of th is  O rd inance  shall 
effect n o tw ith stan d in g  an y  law, custom  or u sa g e .’
The A rbitra tion  C ouncil System  functions b o th  in  u rb a n  a n d  ru ra l a re a s  
in  B angladesh . In ru ra l a reas, it fu nctions u n d e r  th e  aegis of th e  U nion 
P arish ad s, a n d  in u rb a n  a reas  u n d e r  th e  p a u ra sh a u a s  a n d  city 
corporations. Now I will exam ine th e  legal an d  in s titu tio n a l a rran g em en ts  
for th e  A rbitra tion  C ouncils System  in  ru ra l B angladesh .
Remedies Available in the Arbitration Council System
The A rb itra tion  C ouncil System  can  give legal p ro tection  in  m a tte rs  
re la ting  to (a) polygamy, (b) d isso lu tion  of m arriage, (c) m ain ten an ce , an d  
(d) dower. The legal provisions are  a s  follows.
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According to the orthodox Islamic law of inheritance, in case of the death of any son 
or daughter of the propositus before the opening of succession, the children of such 
son or daughter do not inherit the property of the propositus, a provision that causes 
much suffering for the grandchildren of the propositus, and also nurtures a sense of 
deprivation. The MFLO 1961 addresses this issue. In section 4, it makes a provision 
that; ‘In the event of the death of any son or daughter of the propositus before the 
opening of succession, the children of such son or daughter, if any, living at the time 
the succession opens, shall per stirpes receive a share equivalent to the share which 
such son or daughter, as the case may be, would have received if alive.’
Based on the widely accepted misconception that Islam has permitted to have more 
than one and upto four wives without reservation, there was, and is, a practice of 
polygamy among the Muslims in the Country. This law makes provisions to regulate 
the issue of polygamy and puts restriction on the practice of polygamy. See, the 
discourse on the polygamy in Islam available in: Abd a l-A ti, Hammudah. 2003. Islam 
in Focus, 4th Ed. Cairo: Al-Falah Foundation, pp. 321-350.
‘Triple Talaq’ refers to verbal pronouncement of talaq (divorce) three times at once. 
There is a conception that a Muslim male enjoys unrestricted power to divorce his 
wife, and if he pronounces the word ‘talaq’ three times instantaneously, the divorce 
becomes effective. And this type of talaq was, and is, prevalent in Bangladesh. But 
the Islamic scholars say, ‘Triple, instantaneous, verbal talaq, in any event, is 
repugnant to the spirit of Islam’. It has been called talaq-e-bidat wW\ch means 'talaq of 
the wrong innovation.’ See, a whole book devoted to the issue of ’triple talaq’: Ahmad, 
Furqan. 1994. Triple Talaq: An Analytical Study with Emphasis on Socio-Legal 
Aspects. New Delhi: Regency Publications.
The Preamble of the MFLO 1961.
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A M uslim  m an , accord ing  to section  6 of th e  O rdinance, m ay co n trac t 
an o th e r m arriage  only w ith  th e  perm ission  of the  A rbitra tion  Council; 
otherw ise, th e  m an  sh a ll be p u n ish ab le  w ith  im p riso n m en t w hich m ay 
ex tend  to one year, or w ith  fine w hich  m ay ex tend  to ten  th o u sa n d  taka, 
or w ith  b o th . In  addition , he  shall be liable to pay im m ediately  th e  entire  
am o u n t of th e  dow er due  to th e  existing wife or wives.
In B angladesh  a  M uslim  m arriage can  be dissolved b o th  by tcdaq and  
otherw ise th a n  talaq. In b o th  cases, th e  righ t of a  p erson  to divorce h is 
wife or h e r h u sb a n d  h a s  to be exercised th ro u g h  th e  A rbitra tion  Council 
System . T hus, it gives legal p ro tection  to th e  victim s of ‘trip le tolcu^ 
am ong o thers. Any p erson  w ho con travenes th e  provision sh a ll be 
p u n ish ab le  w ith  sim ple im prisonm en t of m axim um  one year, or w ith  fine 
of m ax im um  te n  th o u sa n d  ta k a  or w ith  both.^e
An eligible wife can  claim  m ain ten an ce  th ro u g h  th e  A rbitra tion  Council 
System . The A rbitra tion  C ouncil m ay issu e  a  certificate specifying the  
a m o u n t w hich  shall be  paid  a s  m a in ten an ce  by th e  h u s b a n d .^7 Hence, 
a n  A rb itra tion  C ouncil can  give legal rem edies to th e  wives of polygam ous 
m an , or to th e  ab an d o n ed  wives, am ong o thers.
The A rb itra tion  C ouncil System  can  also deal w ith  th e  issu e  of dower. 
Dower is one of the  b asic  legal righ ts  of a  M uslim  wife. In  Islam ic law 
dow er is a  su m  of m oney or o th er property  to be paid  to th e  wife in 
considera tion  of th e  m a r r i a g e .D o w e r  m ay be e ith e r specified or 
unspecified. U sually  a n  e n tiy  m ention ing  the  am o u n t a n d  m ode of 
pa}TTient of dow er is m ade in th e  R egister of m arriage  by th e  N ikah 
R egistrar (Kazi).'^® The failure, however, to fix th e  a m o u n t before or 
d u ring  th e  m arriage  cerem ony does no way relieve th e  h u sb a n d  from  his 
obligation to pay dower. He rem ains liable for pa}TTient an d  if no am o u n t 
is agreed u p o n  by th e  parties, th e  C ourt will do th e  task.^o In addition, 
w here no deta ils  a b o u t th e  m ode of paym ent of dow er a re  specified in the  
m ikah  riama, or th e  m arriage  contract, th e  en tire  a m o u n t of th e  dower 
shall be p rescribed  to be  payable on dem and.si The A rb itra tion  Council 
enjoys all d isc re tio n ary  pow ers to decide on th e  issu e  of dow er in  a  case.

45 Section 6, Ibid.
Section 7(1), Id.
Section 8 (1), Id.
To explain the nature of dower, David Pearl writes that though Muslim marriage Is in 
the nature of a civil contract and dower is consideration on the part of the husband, it 
is not understood to mean the same thing as in the law of contract. Rather, it 
symbolizes husband's respect to the wife. See, Pearl, David. 1978. A Textbook on 
Muslim Personal Law, 2""̂  Ed. Kent: Croom Helm Ltd, pp. 60-68.
Ibid.
Ibid.
Section 10 of the MFLO 1961.
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Arrangements for the Adjudication

The A rbitra tion  C ouncil enjoys th e  decision m aking  pow er like a  form al 
family co u rt in  th e  coun try , b u t th e  a rran g em en ts  for ad ju d ica tio n  in  the  
A rb itra tion  C ouncil System  are  very inform al. The law  clearly d irec ts  th a t  
all proceedings before an  A rbitration  Council sha ll be held  in cam era  
u n le ss  th e  C h airm an  otherw ise d i r e c t s . i t  also clarifies th a t  the  
provisions of the  A rbitra tion  Act, 2001,^3 th e  Code of Civil P rocedure, 
1908 a n d  any  o th e r law  regu lating  th e  p rocedure  of C o u rts  sh a ll n o t 
apply to any  A rbitra tion  C o u n c i l .T h e  A rbitra tion  C ouncil System , 
however, is to com ply w ith  th e  provisions for ad ju d ica tio n  given in  th e  
M uslim  Fam ily Laws O rdinance, 1961 a n d  th e  R ules m ade u n d e r  it.
A djudication  p rocess in  th e  A rbitration  C ouncil System  s ta r ts  w ith  
m aking  a n  app lica tion  or serving a  notice regard ing  any  of th e  above- 
m en tioned  fam ily m atte rs . In  th e  case  of perm ission  for polygam y an d  
m ain tenance , th e  app lica tion  h a s  to be m ade to th e  C h airm an  of th e  
U nion Parishad .^s In  case  of a  divorce, a  w ritten  notice of su c h  divorce 
h a s  to be given to th e  C hairm an  a n d  a  copy of th e  notice to th e  
concerned  h u s b a n d  or wife.56
W ithin seven days of receiving of su c h  a n  application  seeking  perm ission  
for polygam y or for m a in ten an ce  or a  notice of divorce, th e  C hairm an  
shall call upo n  each  of th e  p arties  to nom inate  h is  or h e r  rep resen ta tive . 
After receiving th e  nom ination  of th e  rep resen ta tives, th e  C h airm an  shall 
co n stitu te  th e  A rbitra tion  Council an d  com m ence th e  proceedings as 
soon a s  possib le .57
P arties  in  a  case  m ay reside in  d ifferent U nions. In  su c h  a  case  th e  
A rb itra tion  C ouncil of w hich  u n ion  will deal a  case  h a s  b een  clarified in 
section  3 of th e  M uslim  Fam ily Laws Rules, 1961. An app lica tion  to  form  
an  A rbitra tion  C ouncil for perm ission  for con trac tin g  a n o th e r  m arriage
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Rule 17 of the Muslim Family Laws Rules, 1961.
Act I of 2001. In 2001, the law replaced the previous law named the Arbitration Act, 
1940.
Section 3 of the MFLO 1961.
Sections 6 and 9, Ibid.
Subsection (1) of section 7, and section 8, Id.
The proceedings shall not be vitiated by reasons of vacancy in the Arbitration Council, 
whether because of failure of any person to nominate a representative or otherwise. 
Where a vacancy arises otherwise than through failure to make a nomination, the 
Chairman shall require a fresh nomination. In no way, a party to proceedings before 
an Arbitration Council shall be a member of the Arbitration Council. See, Rule 5 of the 
Muslim Family Laws Rules, 1961.
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(polygamy) h a s  to be m ade to th e  C hairm an  of th e  U nion in  w hich  the  
existing wife resides.ss
In case  of a  notice of divorce or tcdaq by th e  h u s b a n d  it shall be th e  
Union P arishad , in  w hich  th e  wife to be divorced resid es  a t th e  tim e of 
th e  p ro n o u n cem en t of th e  talaq.^^ It is, however, n o t clearly said  th a t  
w hich  u n io n  sha ll deal w ith  a  case  of a  divorce given by wife. However, 
section  8 provides th a t  in exercise of th e  righ t to  divorce by wife, the  
provisions of sec tion  7 th a t  deal w ith  th e  divorce by h u s b a n d  sh a ll be 
followed a s  m u ch  a s  possible. In th e  case  of a n  app lica tion  for 
m ain tenance , it sh a ll be th e  Union, in  w hich th e  wife is resid ing  a t th e  
tim e of h e r m ak ing  th e  application .
As to decision  m aking, th e  law clearly says th a t  all decisions of the  
A rbitra tion  C ouncil sh a ll be  tak en  by m ajority. However, w here no 
decision can  be so tak en , th e  decision of th e  C h a irm an  shall be th e  
decision  of th e  A rb itra tion  C ouncil.6°
Along w ith  th is  genera l procedure, th ere  a re  specific p ro ced u res  for 
perm ission  for a  polygam ous m arriage an d  d isso lu tion  of m arriage. An 
app lica tion  for perm issio n  to co n trac t a  polygam ous m arriage  sha ll s ta te  
th e  re a so n s  for th e  proposed  m arriage. It shall also s ta te  w h e th e r the  
co n sen t of th e  existing  wife or wives h a s  been  ob ta ined  to th e  proposed  
m arriage. S u ch  a n  app lication  sh a ll be accom panied  by a  fee of T aka 
tw e n ty - f iv e .T h e  A rb itra tion  Council after considering  c ircu m stan ces  
su c h  a s  sterility , physical infirm ity, a n d  physical u n fitn e ss  for th e  
conjugal relation , willful avoidance of a  decree for re s titu tio n  of conjugal 
righ ts, or in san ity , on th e  p a r t of a n  existing wife sh a ll decide w h e th e r 
th e  p roposed  m arriage  is  necessary  an d  just.®^. Any p a rty  m ay prefer a n  
app lica tion  for revision of th e  decision  to th e  A ss is tan t D istric t Ju d g e  
w hose decision  sh a ll be final.
In th e  case  of d isso lu tio n  of m arriage, th e  C hairm an  shall, w ith in  th irty  
days of th e  rece ip t of th e  notice of divorce or talaq, c o n stitu te  a n  
A rb itra tion  C ouncil to b rin g  ab o u t reconciliation  betw een  th e  p a r t i e s . if 
th e  wife is p re g n a n t a t  th e  tim e w hen  th e  talaq  is p ron o u n ced , talaq  shall
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Rule 3, Ibid.
Id.
Sub-Rule 5, Id.
Rule 15, Id 
Rule 14 ,/d.
Subsection (4) of Section 6 of the MFLO, 1961. 
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n o t be effective u n til th e  period of n inety  days or th e  pregnancy, 
w hichever is la ter, ends.®^

Enforcement and Oversight Mechanisms
T here is no  specific m ech an ism  for th e  enforcem ent of a  decision  by a n  
A rbitra tion  C ouncil. However, if in  a  case  of polygamy, divorce, or 
m ain ten an ce , th e  h u sb a n d  becom es liable for paym en t of ce rta in  am o u n t 
of m oney to th e  wife or wives, a n d  su c h  a n  a m o u n t is n o t paid  
im m ediately, it sh a ll be recoverable by th e  U nion P arish ad  a s  a rre a rs  of 
land  revenue. H ence, th e  U nion P arish ad  a c ts  a s  a n  enfo rcem en t agency 
for th e  A rb itra tion  C ouncil System . However, th e re  is no specific body to 
m onitor th e  fu n c tio n s of th e  A rbitra tion  C ouncil System .
Access to State-led Rural Justice: The Kansat Experience
In a sse ss in g  th e  scope for access to s ta te -led  ru ra l ju s tic e , I have m ostly  
relied on th e  d a ta  o b ta ined  from a  case  study . The case  s tu d y  w as 
carried  o u t in  th e  h isto ric  K ansa t U n io n .s® The U nion w as chosen  for 
s tu d y  after v isiting  several u n io n s an d  ta lk ing  to th e  people a b o u t th e  
function ing  of th e  sta te -led  ru ra l ju s tic e  system s. In th is  p relim inary  
inquiry, I found K an sa t U nion in  a  com paratively  good position  in  te rm s 
of th e  function ing  of th e  Village C ourt System . K an sa t U nion is  s itu a te d  
in  th e  Shibganj U pazilla u n d e r  th e  D istrict of C hapainaw abgan j, a 
n o rth e rn  d is tr ic t of B angladesh . The K an sa t U nion, like an y  o th e r local 
governm ent ad m in istra tiv e  un it, is divided in to  9 w ards. T hese  w ard s  are  
no t equal in  geographical a rea . W hile som e w ards cover only a  big village, 
o ther w ards in c lude  four to six  sm all villages. On a n  average, each  w ard  
covers th ree  villages. T he average popu la tion  u n d e r  a  w ard  is a ro u n d  
5000.
For th e  a sse ssm e n t of th e  capacities of th e  sta te -led  ru ra l  Justice  system , 
I exam ined th e  function ing  of th e  Village C ourt a n d  th e  A rbitra tion  
C ouncil sy stem s in  th e  Union. In  doing so, several m ethodologies were 
used . E igh t se ss io n s  of th e  Village C ourt an d  th e  A rb itra tion  C ouncil 
were observed. Two in -d ep th  interview s of th e  S ecre ta ry  a n d  th e  
C hairm an  of th e  U nion P arish ad  w ere taken . A group  in terview  of all th e  
m ale a n d  fem ale m em bers a s  w£ll a s  th e  sec re ta ry  a n d  C h a irm an  of the  
u n io n  P a rish ad  w as tak en . An opinion exchange m eeting  w ere a rran g ed  
in  th e  U nion P arish ad  office, w here all th e  m em bers, th e  C h a irm an  an d  
o th er officials of th e  U nion P arish ad  w ere p resen t. Alongside, th e  records 
of th e  Village C ourt S ystem  w ere exam ined.
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Subsection (5) of Section 7, id.
Kansat is a well known area in Bangladesh because of its connection with some 
historic movements, the latest being the Kansat Bidyut Bidroho (Kansat Electricity 
Movement; September 2005 - April 2006).
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For th e  a sse ssm e n t of th e  people’s  ability  to d em an d  ju s tic e  u n d e r  th e  
existing legal a n d  in stitu tio n a l a rran g em en ts , e igh t focus group 
d iscu ss io n s  (FGDs) w ere conducted . T hese eight FGDs w ere held  in  eight 
w ard s of th e  U nion P arish ad . A round 15 people p a rtic ip a ted  in  each  
FGD. They inc luded  c ro ss section  of people nam ely  th e  p e a sa n ts , the  
shopkeepers, th e  teach ers , political leaders, im am s (religious leaders), 
form er m em b ers  a n d  C h airm an  of th e  U nion P arish ad , th e  
businesspeop le , a n d  th e  people in  d ispu tes. The p a rtic ip a n ts  included  
b o th  th e  m ale a n d  fem ale.
The s tu d y  w as carried  o u t d u ring  F ebruary  -  April 2009. Expectedly, the  
s tu d y  b ro u g h t a  c lear p ic tu re  of each  of th e  different a re a s  of access to 
s ta te -led  ru ra l  ju s tic e  process, nam ely  th e  s ta te  of legal aw aren ess , legal 
protection , th e  ad jud ica tion , th e  enforcem ent a n d  oversight, a n d  th e  
s ta te  of legal aid  an d  counsel. Following a re  th e  access  to ju s tic e  
scen ario s in  K an sa t U nion.
Legal Awareness
In  asse ss in g  th e  level of aw areness, people w ere n o t directly  a sk ed  a b o u t 
th e  s ta te -led  ru ra l  ju s tic e  system s. In  th e  prelim inary  inqu iiy , it w as 
clear th a t  th e  p h ra se  ‘sta te -led  ru ra l ju s tic e  sy stem ,’ even th e  ‘Village 
C o u rt,’ or th e  ‘A rb itra tion  C ouncil’ w as n o t know n to them . Therefore, in 
th e  focus g roup  d iscu ss io n s  people w ere invited to  d isc u ss  th e  general 
ru ra l ju s tic e  scen ario  of th e  Union.
The p a rtic ip a n ts  d iscu ssed  th a t  w hen  any  crim e o ccu rs  or any  d isp u te  
a rises  th e  people firs t t iy  to  settle  th e  m a tte r  th ro u g h  village sholish.^'^ 
The m ajority  of th e  village d isp u tes, w hich  th e  p a rtic ip a n ts  co u n ted  a s  
7 0 -8 0  p e r cen t of th e  to ta l d ispu tes, a re  se ttled  th ro u g h  su c h  village 
shalish . After th e  village shalish , th e  sh a lish  by U nion P a rish a d  or by the  
U nion P a rish a d  C h airm an  is second p o p u la r forum , w h ich  se ttle s  th e  
second  la rg est p a r t  of th e  village d isp u tes . Only a  few n u m b e rs  of cases  
go to th e  form al co u rts  of law.
The p a rtic ip a n ts  w ere ask ed  w h e th e r th ere  is  an y  s ta te -led  ru ra l ju s tic e  
system  for th em  w here they  can  get easy  access. They told  th a t  a s  per 
th e ir know ledge, th e re  is  no  sta te -led  ju s tic e  forum  in  th e  village level. 
T hen  they  w ere a sk ed  directly  w h e th e r they  h a d  h e a rd  a b o u t th e  Village 
C ourt or A rb itra tion  C ouncil. A lm ost all th e  p a rtic ip a n ts  re sp o n d ed  in  
th e  ch o ru s  th a t  th ey  have h e a rd  a b o u t it, b u t th ey  do n o t know  clearly 
ab o u t it. T hey have seen  th e  C h airm an  to ^ a n g e  sh o lish  in  th e  U nion 
P arish ad  to deal w ith  d ifferent cases. In  th e ir w ords, ‘som etim es we h e a r  
people to  call th is  sh o lish  system  a s  tile  Village C ourt, b u t  we have never
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Shalish is a practice of gatliering village elders and concerned parties to settle any 
local or family disputes.
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seen  an y th in g  like th e  co u rt in  th e  U nion P a r i s h a d . ' ® 8  According to them , 
th ese  U nion P arish ad  co n d u c ted  sh a lish  system  or Village C ourt does no t 
have any  pow er like th e  sam e of th e  form al cou rts.
It w as explained to th em  th a t  w h a t they  a re  calling 'sh a lish  in  th e  U nion 
P a rish ad ’ is ac tua lly  th e  sessio n  of a  Village C ourt o r a n  A rbitration  
Council. The ju risd ic tio n , power a n d  ad ju d ica tio n  p rocess of th e  Village 
C ourt a n d  th e  A rbitra tion  C ouncil w ere also  explained. All th e  
p a rtic ip an ts  becam e very su rp rised  a t th is. B ecause, th ey  th o u g h t th a t  
th e  Village C ourt o r th e  A rbitra tion  Council is like a n  inform al sh a lish  
occu rred  in th e  villages. Only difference is th a t  th e  ‘new  m ode of sh a lish  
tak es  p lace in th e  U nion P arish ad  prem ises.
Conversely, som e form er a n d  th e  existing m em b ers of th e  U nion 
P arish ad  inform ed th a t  they  know  th a t th e re  a re  som e ru le s  an d  
regu la tions to deal w ith  th e  cases in  a  Village C ourt a n d  A rbitra tion  
Council. They, however, do n o t have c lear idea  a b o u t th o se  ru le s  a n d  
regulation . They have never felt it necessary  to le a rn  th o se  ru les  an d  
regu la tions. As they  explained:
On th e  one h an d , th e re  is no m onitoring  or p re ssu re  from higher 
a u th o rity  th a t  th o se  ru les  a n d  regu la tions have to be conform ed w ith; on 
th e  o th e r h an d , th e  people a re  ign o ran t a b o u t th o se  ru les  an d  
regu lations. H ence, we [the U nion P arish ad  m em bers] do n o t feel any  
urge to apply th o se  ru le s  a n d  regulations. We se ttle  th e  d isp u te s  in the  
trad itio n a l w ay [i.e., th ro u g h  sh a lish  system ]
A bout th is  ignorance of th e  existing m em bers of th e  U nion P arish ad  
ab o u t th e  legal provisions as  to th e  Village C ourt System  a n d  A rbitration  
C ouncil System , th e  C h airm an  of K an sa t U nion P a rish a d  obsen^ed th a t  
th e  s itu a tio n  is very n a tu ra l. By law, th e  U nion P a rish a d  C h airm an  a n d  
m em bers a re  th e  ju d g es  of th e  Village C ourts a n d  th e  a rb itra to rs  of th e  
A rbitra tion  C ouncils. They, however, have n o t b een  m ade well aw are of 
th e ir  responsib ility , let alone im parting  any  tra in in g  on how  to ca rry  o u t 
th e  responsib ility . Even th e  C hairm an  of th e  U nion P arish ad , w ho is th e  
key p e rso n  in  b o th  th e  Village C ourt System  a n d  th e  A rb itra tion  C ouncil 
System , is n o t given ad eq u a te  tra in ing . After being  elected, th e  C hairm en  
of th e  U nion P a rish ad s  a re  given a  th ree  days tra in in g  on th e  fu n c tio n s of 
th e  U nion P arish ad , w here  only a  single sessio n  of h a lf a  day  is allo tted  
to tra in  th em  ab o u t th e ir  responsib ilities in connection  w ith  th e  Village 
C ourt System  a n d  th e  A rb itra tion  Council System . T his half-day  tra in ing
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This is English translation of the direct speech of a participant in a FGD in ward no. 3. 
However, in all the FGDs, participants told this way only.
This is verbatim production of the speech by Mr. Kawser Alam, member of ward no.8. 
While he was speal<ing this, other members sitting beside him supported him by 
nodding their heads.
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for th e  C hairm en  is in  no way adequate . The w orse th ing , however, is 
th a t  th e re  is no su c h  a rran g em en t for a t least ha lf day tra in in g  for the  
m em bers of th e  U nion P arishads. Therefore, it is im prac tica l to expect 
th a t  th e  m em bers a n d  C hairm an  will w ork according to th e  ru le s  and  
reg u la tion .70
T hen  th e  C h a irm an  po in ted  ou t to th e  fact th a t  d u rin g  co nduction  of the  
proceedings of th e  Village C ourts a n d  A rb itra tion  C ouncils, they  face 
m any  difficulties as  to ru les  a n d  process, b u t they  do n o t get any  legal 
guidelines in  th e ir  need.^i The C hairm an  explained th a t  people’s 
u n a w aren ess  is a  g rea t problem  in function ing  of th e  Village C ourts  and  
th e  A rbitra tion  C ouncils. As th e  people do n o t know  a b o u t th e  legal 
provisions a s  to co n stitu tio n  of th e  co u rt an d  th e  pow er of th e  court, 
a fter being d irected  by th e  C hairm an, th e  p arities  in a  case  do n o t follow 
th e  ru le s  a n d  regu la tions. For exam ple, som e p a rtie s  do n o t p re sen t 
them selves in  th e  Village C ourt In due  d a te  a n d  tim e, even a fter serving 
notice a n d  su m m o n s. They ab se n t them selves on d u e  d a te  a n d  tim e, an d  
la ter on show  very trivial or lam e excuses for th e ir  ab sen ce . They do no t 
u n d e rs ta n d  th e  legality an d  im portance of su c h  a  notice or sum m ons. 
They a re  n o t aw are of th e  pow er of a  Village C ourt th a t  it c an  fine a  party  
for d ish o n o u rin g  su c h  a  notice or sum m on. So, w hen  th e  C h a irm an  of 
th e  U nion P arish ad  tak es  a  legal action  ag a in st th em  for th e ir  absence, 
they  th in k  th a t  th e  C h airm an  is exercising u n d u e  power, or becom ing 
h a rs h  to th e  ab sen tee  p a rty  an d  favouring a n o th e r party . Hence, the  
C hairm an  c a n n o t tak e  legal action  for ju s t  absence . He h a s  to fix new 
d a te  a n d  tim e again  a n d  again, w hich tak es  longer tim e to d ispose of a 
case. T hus, it becom es very tough for th e  C h airm an  to follow th e  exact 
legal p ro\dsions in  th e  d ifferent stage of proceedings of th e  Village C ourts 
an d  th e  A rbitra tion  Councils.
T he concerned  ju d ic ia l bodies a n d  law enforcing agencies a re  also  found 
to be n o t m u ch  a tten tive  to com ply w ith  th e  legal provisions given in  the  
Village C ourts  Act, 2006 . According to law, th e  Village C ourts  have, w ith 
few exceptions, exclusive ju risd ic tio n  to try  th e  crim inal cases  a n d  civil 
su its  m en tioned  in  th e  Schedule  to th e  Act. It w as, how ever, revealed in 
th e  FGDs an d  th e  g roup  interview s w ith  th e  m em bers a n d  th e  C hairm an
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In an in-depth interview in the evening of 24th March 2009.
That the members and chairmen were not updated about the law was proved once 
earlier when this researcher discovered that even the Chairman of the Union 
Parishad was not aware of the fact that the legal framework for the Village Court has 
been changed in 2006. He was totally in the dark about the new legal framework 
namely the VC Act, 2006, He did not know that in 2006 the pecuniary jurisdiction of 
the Village Courts has been increased from 5,000 to 25,000 Taka. Until April 2008, 
when this researcher met the Chairman for the first time, he was refusing to entertain 
the case valued over Taka 5,000, as he knew that he had no such jurisdiction.

131 I P a g e



of th e  K ansa t U nion P arish ad  th a t  th is  legal provision is n o t ta k e n  care 
of by th e  concerned  civil a n d  crim inal cou rts . T hese  co u rts  e n te rta in  
m any  cases a n d  su its , w hich fall u n d e r th e  ju risd ic tio n  of th e  Village 
C ourts. T here is  a n o th e r exam ple. Section 17 of th e  Act s ta te s  th a t  
th o u g h  a  cognisable case  falls u n d e r  th e  ju risd ic tio n  of th e  Village C ourts  
th e  police can  investigate th e  case. However, if any  su c h  case  is ta k e n  to 
a  C rim inal C ourt, th e  co u rt m ay refer the  case  to a  Village C ourt if it 
th in k s  fit. According to th e  C hairm an  a n d  m em bers of K an sa t U nion 
P arishad , th e re  w as no record  in  th e  recen t p a s t  th a t  th e  concerned  
crim inal co u rts  h ad  referred  any  crim inal case  to th e  Village C o u rt for 
trial, th o u g h  th e re  w ere m any  cases pending  in  th o se  crim inal cou rts , 
w hich  sh o u ld  have com e in  th e  Village C o u rts . 2̂

It is no tew orthy  th a t  th is  case  stu d y  did n o t cover th e  s tu d y  of th e  roles 
of th e  th a n a  ad m in is tra tio n  a n d  th e  form al civil an d  crim inal co u rts  
regard ing  th e  Village C ourts. Hence, it did n o t investigate  any  c o u rt or 
th a n a  (police station) records to exam ine w h e th e r a n d  how  m any  cases 
an d  su its  w ere th e re  w hich  fell u n d e r th e  ju risd ic tio n  of th e  Village C ourt 
or th e  A rb itra tion  C ouncil. It did n o t interview  any  concerned  judge , or 
m ag istra te , o r police officer for any  exp lanation  regard ing  th is . For the 
above reaso n s, it w as n o t c lear w h eth er th is  en te rta in in g  of cases  and  
su its  beyond th e ir  ju risd ic tio n  w as becau se  of th e  u n a w a re n e ss  of the  
concerned  civil a n d  crim inal co u rts  a n d  thana  a d m in is tra tio n  a b o u t th e  
legal provisions, or b ecau se  of negligence.
Legal Protection

To learn  th a t  w h e th e r th e  legal p ro tec tio n s/rem ed ies  to be given by the  
sta te -led  ru ra l ju s tic e  bodies are  adequate , th e  p a rtic ip an ts  in  th e  FGDs 
w ere a sk ed  to  m en tio n  th e  n am es of th e  offences a n d  d isp u te s  th a t  occur 
frequently  in  th e  locality. It revealed th a t  m o st of th e  offences an d  
d isp u te s  fall u n d e r  th e  legal ju risd ic tio n  of e ith er th e  Village C ourt 
System  or th e  A rb itra tion  C ouncil System . However, th e  C h airm an  an d  
th e  m em bers of th e  U nion P arish ad  opined th a t  th e  legal p ro tection  is 
n e ith e r ad eq u a te  n o r in adequate . They explained th a t  th e re  are  
exceptional cases  like m urder, rape, acid throw ing a n d  eave teasing  
w hich n e ith e r th e  Village C ourts or n o r th e  A rb itra tion  C ouncils can  deal 
w ith. Again, th e  financial or pecun iary  ju risd ic tio n  of th e  Village C ourts, 
w hich is 25 ,000  T aka, is also n o t adequate . They face m an y  cases, w hich 
are  beyond th e  ju risd ic tio n s  of th e  Village C ourts or A rb itra tion  C ouncils.
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In the focus group discussions (FGD) there were some participants who are involved 
in some criminal cases pending in the criminal courts. Some of these cases fall under 
the jurisdiction of the Village Courts. Also, in the group interviews the members and 
the Chairman confirmed that there are many such cases in the criminal courts which 
the Village Courts could try and there was no fonwarding of any cases to the Village 
Court of the Union recently.
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C onsequently , they  are  to a rran g e  th e  trad itio n a l sh a lish  very often to 
m eet people’s  d e m a n d .

At th is  point, I referred  to  a  finding from a n  earlier studyJ'^ The s tu d y  
found th a t  public  w ere confused  a s  to giving m ore pow er to  th e  Village 
C ourts  b ecau se  they  th o u g h t th e  m em bers a n d  C h airm an  of th e  U nion 
P a rish ad s w ould  a b u se  th is  pow er th ro u g h  th e  Village C ourts. In  th is  
regard , th e  C h airm an  of th e  K ansat U nion P arish ad  opined th a t  th e  fear 
a n d  confusion  is g round less. He explained th a t  p resen tly  th e  C hairm an  
a n d  m em bers a re  to deal w ith  m any  cases  beyond th e ir  ju risd ic tio n . 
Hence, th e  scope for a b u se  is th e re  a t p resen t. If, however, th e  Village 
C ourts  a re  given m ore pow er an d  m ore ju risd ic tio n s, they  will have to 
w ork u n d e r  th e  legal gu idance. In th a t  case, th e  scope for a b u se  will be 
slim m er th a n  th e  existing  one.^s
The C h airm an  of th e  U nion P arishad , therefore, sug g ested  th a t  if th e  
governm ent or th e  leg isla tu re  is afraid  of conferring  m ore ju risd ic tio n s  to 
th e  Village C ourts, th e re  sh o u ld  be a  legal provision giving a n  ex tra ­
o rd inary  pow er to th e  Village C ourts. S u ch  a  provision m ay provide th a t 
if th e  p a rtie s  in  a  case  or d isp u te s  vo lun tarily  agree to try  th e ir  case  in  a  
Village C ourt, o r to se ttle  th e ir  financial d isp u te  involving a n  am o u n t 
m ore th a n  25 ,000  T aka, th e  Village C ourt can  deal w ith  it.
Adjudication
Only th e  legal p rovisions a s  to fair an d  im partia l decision  m aking  can n o t 
m ake a n  ad ju d ica tio n  p rocess efficient a n d  effective. T he d ifferent ac to rs  
involved in  ad jud ica tion  p rocess n eed  d ifferent legal, jud icia l, 
adm in istra tive , a n d  techn ica l a n d  operational cap acities  a n d  skills to 
m ake th e  ad jud ica tion  system  efficient an d  effective. In absence  of th ese  
capacities a n d  skills, th e  ad jud ica tion  process is b o u n d  to suffer. In th is  
regard, th e  C hairm an  of th e  K ansa t U nion P arish ad  opined th a t  
operational a rran g em en ts  for th e  Village C ourt System  a n d  the 
A rbitra tion  C ouncil System  are  inadequate . He inform ed th a t  u n til now  
only 20-25 p er cen t of th e  cases an d  d isp u te s  com e to  th e  U nion 
P arish ad  to be tried  in  th e  Village C ourts or to be se ttled  in  th e  
A rb itra tion  C ouncils. In  every w eek 10 to 12 cases  a n d  d isp u te s  com e to 
th e  C hairm an , th u s  a  C h airm an  h a s  to deal w ith  a ro u n d  50 cases  an d  
d isp u te s  each  m o n th  th ro u g h  th e  Village C ourts  a n d  A rb itra tion  
C ouncils. N evertheless, th e re  is no clerk  or ad m in is tra tiv e  officer for th e
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73 In an in-depth interview in the evening of 24 March 2009.
UNDP Bangladesh. 2002. “Informal Systems and Village Courts'. Poor People's 
Preference” in Human Security in Bangladesh: In search o f Justice and Dignity. 
Dhaka: UNDP Bangladesh, pp. 91-100.
See above note 73.
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p u rp o se  of th e  Village C ourts  an d  A rbitration  C ouncils. The C h airm an  
him self is to do th e  d o cu m en ta tio n  a n d  clerical jo b s  like reg istering  th e  
cases, giving th e  n u m b e r to cases, issu ing  notice a n d  sum m ons, 
recording th e  evidence, decisions, a n d  th e  h isto ry  of enfo rcem en t an d  
sending  rep o rts  to  th e  h igher au thority . The C h airm an  of th e  K ansa t 
U nion said:

...dealing  w ith  the fu n c tio n s  o f  the Village Courts a n d  the  
Arbitration Councils is not the only d u ty  o f  the C hairm an... A s  the  
adm inistra tive h ead  o f  the local governm ent body, I  a m  to perform  
a n d  look c fte r  num erous civic functions, police a n d  defence  
functions, revenue a n d  general adm inistra tive fun c tio n s, a nd  
developm ent fu n c tio n s etc o f  Union Parishad. ...W e are told to carry 
out 38  regular functions. A fter carrying ou t so  m any  
responsibilities, it is sim ply  im possible fo r  the C hairm an to give  
time to conduct the fu n c tio n s  o f  the Village Courts a n d  Arbitration  
Councils efficiently,

IAt th e  tim e of th e  study , th e  sess io n s  of th e  Village C o u rts  and  
A rb itra tion  C ouncils in K an sa t U nion P arish ad  u sed  to hold  on S u n d ay  
cuid W ednesday  of every week. The secre ta ry  of th e  U nion P arish ad  
a ss is ted  th e  C h airm an  in conducting  th e  se ssio n s of th e  cou rts . The 
secre ta ry  is th e  only adm in istra tive  officer appo in ted  by th e  governm ent 
for th e  p u rp o ses  of th e  U nion P arishad . However, accord ing  to  th e  
secre ta ry  of th e  K an sa t U nion P arishad , ‘th e  S ecre ta ry  of a  U nion 
P arish ad  is n o t responsib le  to w ork for th e  Village C o u rts  or the  
A rbitra tion  C ouncils .’̂ 7
A p e rtin en t q u estio n  h ere  is how th e  Village C ourt S ystem  an d  th e  
A rbitra tion  C ouncil S ystem  are  ru n n in g  wdthout an y  d esig n a ted  officer, 
w hen  b o th  of th e  sy stem s have som e d o cu m en ta tio n  a n d  m anageria l 
functions. In case  of K an sa t Union, th e  an sw er to  th e  q u estio n  is sim ple. 
As th e  C h airm an  a n d  m em bers of th e  K an sa t U nion estim ated , u su a lly  
20-25 p e r cen t of th e  to ta l cases a n d  d isp u tes  th a t  occu rred  in  th e  un ion  
cam e to  th e  Village C ourts  an d  A rb itra tion  C ouncils. In  th e  la s t ten  
years, th is  percen tage  w as m ore or less sam e. Therefore, they  w ere 
som ehow  m anag ing  th is  a m o u n t of cases in  th e  Village C ourts  an d  
A rbitra tion  C ouncils. B u t they  opined th a t  ‘if governm ent w an ts  to 
activate th e  Village C ourt System  a n d  A rb itra tion  C ouncil System  in  full
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76 I asked this question while the Chairman was conducting a session of the Village 
Court on 18 March 2009. Along with conducting the proceedings, he was taking notes 
and putting those on the specific register. Interested reader can see sections 30, 31, 
32 and 33 of the Local Government (Union Parishads) Ordinance, 1983 to learn the 
functions of a Union Parishad.
In an interview on 28 April 2009.
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swing, th e n  a ro u n d  400 cases  a n d  d isp u te s  will com e to  th e  U nion 
P arish ad  in each  m on th . In th a t case, th e  sta te -led  ru ra l ju s tic e  system s 
w ith  th e  existing  in stitu tio n a l a rran g em en ts  an d  opera tional capacities 
will never be able function  p r o p e r l y .  T h e  sy stem s a re  also deficient in 
te rm s of financial capacity . T here is no  special allocation  of b u d g e t for 
th e  ru n n in g  th e  Village C ourts a n d  A rbitration  C ouncils. T here  is no  legal 
provision th a t  U nion P arish ad  can  ap po in t any  p erso n  a s  p a rt-tim er on 
c o n trac tu a l a rran g em en t to help th e  ad m in istra tive  fu n c tio n s of th e  
Village C o u rts  a n d  A rb itra tion  C ouncils.
An effective ad ju d ica tio n  requ ires w ell-trained  an d  ed u ca ted  h u m a n  
resou rces. It co n cern s d ifferent legal, jud icia l, technical, a n d  operational 
tra in in g s for th e  people w ho are  concerned  w ith th e  ad judication . 
However, as  th e  m em b ers a n d  th e  C hairm an  of K an sa t U nion inform ed, 
th ere  a re  no in s titu tio n a l a rran g em en ts  for tra in in g  or o th e r know ledge 
sh a rin g  p rog ram m es su c h  a s  w o rkshops a n d  sem in a rs  to  m ake th em  
aw are of law  a n d  re levan t ju d ic ia l decisions from  th e  h igher cou rts.
A bout th e  ju d ic ia l a rran g em en ts , th e  C h airm an  opined th a t  th e  legal 
fram ew orks for th e  Village C ourt System  an d  A rb itra tion  C ouncil System  
provide enough  sa feg u ard s ag a in st different b ia se s  b a sed  on gender, 
religion, or c lass. However, during  th e  observation  of th e  proceedings of 
th e  Village C o u rts  a n d  A rbitra tion  C ouncils I noticed  th e  c lear p resence  
of th e  gender preference, p a tria rch a l dom ination , a n d  religious 
m alpractice. In  a lm o st 100 per cen t cases, th e  five-m em ber ju d g e ’s 
p an e ls  of th e  Village C ourts  w ere com posed of m ale only. The role of 
w om en m em bers of th e  U nion P arish ad  a s  ad ju d ica to rs  in  th e  Village 
C ourts  or in  th e  A rb itra tion  Council w as no t noticeable. In a  divorce 
case, th e  p roh ib ited  'triple tcdaq' w as accepted  by th e  parties . The 
C h airm an  repeated ly  rem inded  th em  th a t  th e  ‘triple ta laq’ is un law ful in 
B angladesh . However, th e  sen io r m ale m em bers did  n o t lis ten  to th e  
C hairm an . They w ere s tu b b o rn  th a t  they  w an ted  to se ttle  th e  case  in 
accordance  w ith  th e  provisions of th e  Q uran a n d  Sunnah .
The indep en d en ce  of th e  adjudicative body from  th e  executive lies a t the  
h e a r t of a  well function ing  ad jud ica tion  system . The p a rad o x  in  th e  sta te - 
led ru ra l ju s tic e  system s is th a t  th e  decision -m akers of th e  sy stem s - th e  
m em bers a n d  C h airm an  of th e  U nion P a rish ad  - them selves are 
executive officers of th e  local governm ent a n d  social ac to rs  in  th e  area . 
T heir ac tions, therefore, can  be a  reaso n  for a  case  or d isp u te . One can
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78 It was the opinion of the Chairman of the Kansat Union Parishad in the opinion 
exchange meeting in the Kansat Union Parishad office on 24 February 2009. I treated 
this as common opinion of all the members and Chairman because of two reasons. 
First, when the Chairman was expressing this opinion, other members were nodding 
their heads, a sign of their support to the chairman. Second, there was no counter 
opinion by any member present in the meeting.
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argue th a t  w hen  a n  offender or d isp u ta n t becom es a  Judge, ju s tic e  can  
never be done.
The C h a irm an  of th e  K an sa t U nion P arish ad  opined  th a t  th is  a rg u m en t 
does n o t w ork very m u ch  in  th e  case  of th e  Village C o u rts  or A rbitra tion  
Councils. As p er legal provisions, b o th  a  Village C ourt a n d  a n  A rbitra tion  
Council is co n sis ted  of a  panel of judges, w here a  decision  is tak en  by th e  
m ajority  of th e  ju d g es . Hence, th ere  rem ains little  scope to tak e  any  
a rb itra iy  decision. Moreover, th e re  a re  alw ays op tions to change th e  
b iased  or co rru p t ju d g e s  or rep resen ta tives, to appeal ag a in s t a  decision 
of a  Village C ourt, or to apply  for revision of th e  decision  of a n  A rbitra tion  
Council by th e  h igher au tho rities . The C hairm an , however, inform ed 
th a t  th e re  w as no record  of any  appeal ag a in st an y  decision  of th e  Village 
C ourts  or app lica tion  for revision of a n  A rbitra tion  C ouncils’ decision  in 
K an sa t U nion in  th e  p a s t te n  years.
R egarding accessibility , th e  ju s tic e  seekers opined th a t  b o th  th e  Village 
C ourts System  a n d  th e  A rbitra tion  C ouncil System  are  geographically  
a n d  financially  accessib le  to th e  com m on people. B ecause, b o th  th e  
Village C ourt a n d  th e  A rb itra tion  C ouncil u su a lly  tak e  th e ir  se a ts  in  the  
U nion P arish ad , w hich  is in  te rm  of d is tan ce  n ea re r  th a n  any  o th er 
form al co u rts . The co u rt fees (application fees) a re  m inim al. T here is no 
need to ap p o in t any  law yer to re p re sen t th e  case  before th e  ju s tic e  
forum s; p a rtie s  them selves can  p re sen t th e re  case. However, they 
suggested  th a t  accessib ility  m ay be challenged by o th e r p h en o m en a  su c h  
as w eaker p a rty  m ay n o t tak e  th e  case  in  th e  Village C ourt System  
ag a in st a  s tro n g er party , or a  fam ily m ay no t willing to ta k e  th e ir  case  in 
th e  A rbitra tion  C ouncil System  in  th e  n am e of m a in ta in in g  privacy or 
family re p u ta tio n  or for any  k ind  of p ressu re .
As to th e  level of tran sp aren cy , th e  m em bers a n d  th e  C h a irm an  of th e  
K ansa t U nion claim ed th a t  th e ir ad jud ica tion  in  th e  Village C ourts  an d  
A rb itra tion  C ouncils is 100 per ce n t trg insparen t Eind u n b ia se d . 9̂ They 
explained th a t  th o u g h  th e re  is no form al investigation  m ech an ism  for th e  
Village C o u rts  a n d  th e  A rbitra tion  C ouncils, w henever they  feel it 
n ecessa ry  to investigate any  inc iden t or fact, they  form  a n  investigation  
com m ittee. S u ch  a n  investigation  com m ittee is co n s titu te d  w ith  the  
m em bers of th e  U nion P arish ad  a s  well as  th e  resp ec ted  locals. S u ch  a 
com m ittee h a s  som e u n iq u e  inform al techn iques, w hich help  th em  dig 
ou t th e  tru th . Again, th e  p a rtie s  c an  p re se n t th e ir  case  in  a n  inform al 
w ay before th e  ju d g e s  (decision-m alters) of th e  Village C ourts  or 
A rb itra tion  C ouncils. T here  is no  ru le  of evidence. P arties  can  detail the ir 
s to iy  a s  it h ap p en ed . The ju d g e s  a n d  th e  concerned  people u su a lly  know

Dhaka University Law Journal Volume 21, Number 2 December 2010
A ccess to S ta te -led  R u ral Justice in B angladesh Z ahidu l Islam B isw as

A claim that came from all the members and Chairman with a bold voice in the
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each  o ther, a  fact th a t  p reven ts th em  form  lying. H ence, th e  to tal 
ad jud ica tion  env ironm en t becom es tra n sp a re n t, a n d  p a rtie s  can  reach  a  
decision  by w ay of d iscu ssio n  a n d  by co n sen su s.
D uring my observation  of th e  proceedings of th e  Village C ourts  a n d  th e  
A rbitra tion  C ouncils in  K an sa t Union, I noticed  th a t  th e  whole 
proceedings of a  case  w as like a  d iscu ssio n  forum , w here  th e  p arties  
w ere provided w ith  enough  scope to p re se n t th e ir  ca ses  an d  re la ted  
sto ries in  detail. T here w ere no legal guidelines. Som e p a rtie s  even took 
m ore th a n  one h o u r  to n a rra te  th e ir  cases. The p a rtie s  to th e  cases  w ere 
also given a d eq u a te  o p portun ity  a n d  tim e to refu te  th e  c la im s by th e  
opposite p a rtie s  a n d  to defend th e ir cases. The p anel of th e  ju d g e s  w ere 
alw ays free to a sk  or in terrogate  an y  of th e  p a rtie s  w henever th ey  needed  
to m ake any  po in t clear. T hus, after su c h  d iscu ssio n  in  one sessio n  or in 
several sessio n s, w h en  th e  ju d g es th o u g h t th a t  th e  fact of th e  case  w as 
c lear to them , th e n  only they  proceeded to ta k e  a  decision . In  case  of 
tak ing  decision, they  did n o t co n su lt any  law^o, th ey  u se d  th e ir  existing 
know ledge on  law  an d  ju s tice , an d  som etim es they  p ro m p ted  th e  p a rtie s  
to com e to  a  decision  by them selves only. In som e m o n e ta ry  cases  the  
p a rtie s  w ere found to be engaged in  b arga in ing  also. After su c h  a  
d iscu ssio n  or a  b a rg a in  w hen  th e  p a rtie s  cam e to  a  decision  by 
them selves, th e  ju d g e s  of th e  Village C ourts  en d o rsed  th e  decision. 
O therw ise, th e  ju d g e s  of th e  Village C ourts decided th e  is su e s  for them .
It w as noticeab le  th a t  in  m ost of th e  m oneta ry  cases, th e  aggrieved 
p arties  or th e  victim s alw ays got th e  less a m o u n ts  th a n  they  claim ed in  
th e  app lica tion  to  th e  Village C ourts. W hile th e  offender p a rtie s  alw ays 
show  som e g ro u n d s  defying or cu rta iling  th e  claim ed a m o u n t, th e  victim  
p a rtie s  w ere m ad e  convinced to accep t a  com prom ised  am o u n t. In  th e  
m ajority  cases, th e  victim s w ere told th a t  if h e  or sh e  d id  n o t accep t th e  
com prom ised am o u n t, th e n  th e  Village C ourts  w ould  n o t be  ab le to  tak e  
any  decision, a n d  in  th a t  cases  th e  case  w ould be d ism issed  or referred  
to th e  form al cou rt, w here sh e  or he  m ight get no rem edy. In  a lm ost 100 
per cen t cases, th e  v ictim  partie s  u ltim ately  accep ted  th e  Village C o u rts’ 
decisions.
I u sed  to ta lk  to th e  p arities  inform ally before as well a s  a fte r th e  
sessio n s of a  Village C ourt or A rbitra tion  C ouncil p roceedings. After 
finalisa tion  of som e decisions a s  to  som e offences a n d  d isp u te s , I asked  
th e  p a rtie s  to exp ress th e ir  feelings, w h eth er they  h a d  been  p re ssu rised  
in any  way, w h e th e r they  w ere h ap p y  w ith  th e  decision . No p a rty  
com plained of an y  influence, p ressu re , or b ias. In  com m enting  on  th e ir 
level of sa tisfac tio n  w ith  th e  decision, they w ere perfectly calculative.
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That is, the laws of the country defining various offences and the punishments, the 
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After considering  m any  negative an d  positive sides, they  th o u g h t they 
were m ore or less satisfied .
The issu e  of sa la ry  or ho n o rariu m  for th e  m em bers a n d  ch a irm en  for 
th e ir  ju d ic ia l service in  th e  Village C ourts an d  A rb itra tion  C ouncils w as 
also d iscu ssed  w ith  th e  m em bers an d  C hairm en. T hey inform ed th is  
re sea rch er th a t  th e re  is no provision for any  h o n o ra riu m  or sa la ry  for 
th e ir service as  ad ju d ica to rs  in th e  Village C o u rts  a n d  A rbitra tion  
C ouncils. E ven th e  h o n o ra riu m  th a t  they  get as  th e  m em bers and  
ch a irm en  of th e  U nion P arish ad  is so sm all th a t  they  feel a sh am ed  to 
m en tion  th a t. They opined  th a t  it is too in c o n sis te n t w ith  th e  
responsib ilities im posed  on them . They expressed  th e ir  g rievances th is  
way:
....you cam e h ere  to see how we a re  ru n n in g  th e  Village C ourts  a n d  the  
A rb itra tion  C ouncils. Do you know  how  m an y  responsib ilities  the  
m em bers a n d  ch a irm en  of th e  U nion P a rish ad s a re  to perform ? We do all 
th e  ad m in is tra tiv e  a n d  public  services Jobs. The people above o u r h ead s 
ju s t  d ic ta te  a n d  w an t reports. W hat m ore th e  governm ent w an ts  from 
u s?  We d ispose  of 5 to 6 cases in  each  session  of th e  Village C ourt a  day. 
T hese a re  no t som e trivial cases. T hese a re  th e  sim ilar cases  w h a t the  
m ag is tra tes  a n d  ju d g e s  ad jud icate . How m any  cases  they  d ispose  of in  a 
day? How m u ch  sa la ry  they  get? How m u ch  facilities they  get? C om pare 
th e ir sa la rie s  a n d  facilities a n d  th e ir  perfo rm ances w ith  th e  sam e of ours. 
T hen  you a sk  for m ore from  u s. ...si
Later on, in  a n  in -d ep th  interview, th e  secretEiry of th e  K an sa t U nion 
P arish ad  inform ed m e th a t  the  m em bers an d  ch a irm en  of th e  U nion 
P arish ad s  get a  m onth ly  h onorarium , th e  a m o u n t of w hich  is a ro u n d  
T ak a  1500 (fifteen h u n d red ).82
Enforcement and Oversight
As to th e  enforcem ent of th e  decrees of th e  Village C ourts, th e  C hairm an  
an d  m em bers of th e  K ansa t U nion P arish ad  sa id  th a t  they  found  no 
m ajor p roblem  in  enforcing th e  decrees or decisions of th e  Village C ourts. 
A ccording to th e ir  exp lanation , th e  Village C ourt decides to give a n  aw ard 
of com pensa tion  in  m o st of th e  cases. Only in  a  sm all n u m b e r of cases, 
th e  Village C ourt p a sse s  a n  order to deliver th e  p roperty  or p o ssess io n  of 
any  property . U sually  m ost of th e  decisions a re  reached  by co n se n su s
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A group interview of tine Cliairman and members of the Kansat Union Parisliad was 
taken on 24 March 2009 at the Kansat Union Parishad office. I can remember that 
when I asked them about their salary, they responded in chorus, ‘please don't ask this 
thing’. Then a member started speaking about their situation and grievances and the 
others lent support to him.
The interview was taken on 28 April 2009.
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and  th e  p a rtie s  com ply w ith  th e  decisions of th e  Village C o u r t s . 3̂ 
Moreover, th e  option for pa jm ient of com pensation  in  in s ta lla tio n  com es 
to help  w hen  th e  a m o u n t of com pensation  m oney is big.
The C h airm an  of th e  Village C ourt of th e  K an sa t U nion, however, opined 
th a t  th e  legal provision a s  to recovery of fine is n o t sa tisfactory . If a  fine 
im posed by a  Village C ourt for non-com pliance w ith  th e  su m m o n s or for 
co n tem p t of c o u rt is n o t paid  Im m ediately, th e  Village C ourt h a s  to 
forw ard th e  o rder of fine to th e  concerned  Ju d ic ia l M agistra te  w ith  th e  
re q u e s t for recovery. The M agistrate u p o n  su c h  re q u e s t shall p roceed to 
recover th e  fine in  acco rdance  w ith  law. The C h a irm an  sa id  th a t  it is 
seem ingly a  good provision b u t rarely im plem entable. He explained th a t  
th e  a m o u n t of su c h  fine is only T ak a  500. T his is a  very sm all am o u n t 
today. A C h airm an  h a s  to spend  m ore a m o u n t of m oney th a n  th e  
a m o u n t of fine to p re se n t su c h  a  case  of recovery of fine to the  
M agistrate. It is tim e consum ing, a n d  som etim es rid icu lous. W hen a  
M agistrate  d ea ls  w ith  so m any  grave crim es, a  case  for recovery of T aka 
500 will get little  im portance  to him , a n d  hence it will n o t be tak en  care  
of seriously . T he C hairm an , therefore, opined th a t  th e  legal provision 
shou ld  be changed  so th a t  th e  Village C ourt itse lf can  recover th e  fine 
easily. It m ay be recoverable by th e  U nion P arish ad  a s  a n  a rre a r  tax. In 
addition , th e  a m o u n t of fine shou ld  be increased . Nowadays, even th e  
com m on people have th e  ability to pay 500 ta k a  a s  fine. S u ch  sm all 
a m o u n t of fine does n o t preven t th e  w icked p a ilie s  to  disobey th e  
su m m o n s or o rders of th e  Village C ourts. However, in  resp o n se  th e  
q u estio n  th a t  w h e th e r he  h ad  issu ed  any  co n tem p t of Village C ourt 
notice, or fined anyone for th a t  purpose , th e  C h airm an  sa id  th a t  h e  h ad  
n o t dea lt w ith  any  su c h  case  in  h is  tim e (of te n  y ea rs).
W hen ask ed  a b o u t th e  enforcem ent of th e  decision  a s  to th e  polygamy, 
the  C h airm an  sa id  he h a d  n o t dea lt w ith  any  case  seek ing  p erm ission  for 
polygam y in  h is  te n  y ea rs  life a s  a  C hairm an  of th e  U nion P arish ad . The 
C hairm an , however, inform ed th a t  th e  p ractice  of polygam y is n o t very 
ra re  in  th e  area . Som e people have tak en  second  wife w ith o u t any 
p erm ission  from  th e  A rb itra tion  C ouncil System . However, th e  tre n d  of 
divorce a n d  tak in g  a n o th e r  wife a fter divorcing firs t wife is  increasing . 
More th a n  50 p er cen t of th e  cases in  th e  A rb itra tion  C ouncil of th e  
U nion involve divorce.
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83 According to law, where the decretal amount is not paid within the prescribed time, 
the Union Parishad concerned can recover it in the same manner as arrear tax of the 
Union Parishad is collected. In case of a decree for delivery of possession, the 
Chairman may present the decree to the Court of the Assistant Judge having 
jurisdiction for execution. The Chairman of the Kansat Union Parishad did not take 
such a step so far against anyone.
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In response  to a  query  a s  to th e  oversight m echan ism , th e  C hairm an  
inform ed th a t  v irtually  th e re  is no  m onitoring  or oversigh t a u th o rity  to 
see w h e th e r th e  Village C ourts or th e  A rb itra tion  C ouncils are 
function ing  im partia lly  a n d  lawfully. At th is  point, I m en tioned  section  
16, su b sec tio n  (1) of th e  Village C ourt Act 2006, w hich  say s  th a t  w here 
th e  Chief Ju d ic ia l M agistrate  of th e  District84 is of opinion th a t  th e  
c ircu m stan ces of a  case  pending  before a  Village C ourt a re  su c h  th a t  th e  
public  in te re s t a n d  th e  en d s of ju s tic e  d em an d  its  tr ia l in  a  C rim inal 
C ourt he  m ay w ithd raw  th e  sam e from th e  Village C ourt a n d  se n t it to 
th e  C rim inal C ourt for tria l an d  d isposal. I a sk ed  w h e th e r an y th in g  is 
done accord ing  th is  provision. The C hairm an  sa id  th a t  th e re  is no 
req u irem en t th a t  th e  Village C ourt h a s  to inform  th e  sa id  M agistrate 
a b o u t a n  ongoing crim inal case  in  th e  Village C ourt. T hen, ‘[h]ow does 
th e  M agistra te  will u n d e rs ta n d  th a t  th e re  is case  pend ing  before a  Village 
C ourt w hich  needs to be tried  in  th e  form al crim inal c o u rt? ’8s This 
question  of th e  ChairmEin exposes ineffectiveness of th e  legal provision as  
a n  oversight m ech an ism  of th e  Village C ourts System .
The C h airm an  of th e  U nion P arishad , however, h a s  to sen d  two half 
yearly  re tu rn s  of th e  w ork of th e  Village C ourts  to th e  U pazila Nirbohi 
Ojjicerfi^ A bout th is  re tu rn , th e  C hairm an  of K an sa t U nion P arish ad  told 
th a t  th e  re tu rn  is  ju s t  a  form  w here th e re  a re  co lu m n s w here  th e  
ch a irm en  a re  to  m en tion  th e  n u m b ers  of th e  cases  in s titu te d , d isposed  
of, pend ing  a n d  decided, a n d  th e  fees realized, fine im posed a n d  realized. 
After exam ining th e  form  an d  d iscu ssin g  th e  re la ted  th in g s  w ith  th e  
C hairm an , it seem ed to m e th a t  th is  s ta tis tica l accoun tab ility  did no t 
w ork a s  sa feguard  for th e  m alpractice  in  th e  Village C o u rts  or the  
A rb itra tion  C ouncils, hence  did no t w ork a s  a  m onito ring  system .
Legal Aid and the Right to Counsel
Legal aid  a n d  counse l is veiy  crucial for th e  poor a n d  d isad v an tag ed  to 
access to th e  form al ju s tic e  system . In  m ost of th e  cases, th e  poor people 
can n o t afford th e  c o u rt fees, law yer’s  fees, a n d  o th e r litigation. However, 
th e  c o u rt fees to tak e  a  case  to  th e  Village C ourts  a re  m inim al. An 
application  to  th e  C hairm an  of th e  U nion P arish ad  to form  a  Village 
C ourt is  to accom panied  by a  fee of T ak a  two, if th e  case  re la tes  to P a rt I

Dhaka University Law Journal Volume 21, Number 2 December 2010
A ccess to S ta te -led  R ural Justice in B angladesh Z ahidu l Islam  B isw as

84

85

In the VC Act 2006, the nomenclature is 'District Magistrate’. However, the Code of 
Criminal Procedure, 1898 that provides for the constitution of criminal courts and 
offices has been amended by the Code of Criminal Procedure, 2009 (Act No. XXXII of 
2009). It reconstituted the courts of the Magistrates, and classified the Magistrates as 
Executive and Judicial Magistrates. In this new system, the 'District Magistrate’ for the 
present purpose should read as the ‘Chief Judicial Magistrate.’
In an in-depth interview in the evening of 24th March 2009.
Rule 30 of the VC Rules, 1976.
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an d  by a  fee of T ak a  four if it re la tes to P a rt II of th e  S c h e d u le .T h e r e  
a re  no  fees for dealing  w ith  a  case  in th e  A rb itra tion  Council System , 
except in  th e  case  of application  for perm ission  for con trac tin g  an o th e r 
m arriage, w here  th e  application  sh o u ld  accom pany  a  fee of T ak a  25. In 
addition , for revision of a  decision of a n  A rb itra tion  Council, an  
app lica tion  is requ ired  to  accom pany a  fee of T ak a  2. M oreover, b o th  in 
th e  Village C ourts  a n d  A rbitra tion  C ouncils, th e re  is no scope to p re se n t 
a  case  th ro u g h  a  lawyer. Hence, except th e se  fees th e re  is no  o ther 
litigation cost. C onsidering th e  sm all co u rt fees (application  fees) an d  
o th er litigation  cost, th e  u n io n  P arish ad  C h airm an  a n d  m em bers a n d  the  
p a rtic ip an ts  in  th e  focus g roups d iscu ssio n s w ere of th e  opinion th a t  
b o th  of th e  Village C o u rt an d  th e  A rbitra tion  C ouncil system s are 
financially  accessib le  a n d  th a t  th ere  is no need  for any  financial legal aid.
The p a rtic ip an ts  in  th e  FGDs, however, s tre sse d  on th e  necessity  of 
providing free legal counsel to people in  d isp u te s  so th a t  they  could 
successfu lly  deal w ith  th e ir  problem s in  th e  s ta te -led  ru ra l ju s tic e  
system s. A lm ost h u n d re d  p ercen t of th e  com m on villagers w ere u n aw are  
of th e  ad ju d ica tio n  p rocess in th e  Village C ourt a n d  A rb itra tion  C ouncil 
system s. N evertheless, th e re  w as no governm ent a rran g em en t to m ake 
them  aw are of th e  system s. T here w as no aw aren ess p rogram m e in  
television, radio  or in  p r in t m edia. T here w as no local initiative. In  su c h  a  
situa tion , som e p a rtic ip an ts  felt th a t  if th ere  w ere a n  office or a  help  desk  
in  th e  U nion P arish ad  to provide inform ation ab o u t th e  Village C ourt an d  
A rbitra tion  C ouncil system s th a t  w ould be a  g rea t help.
Findings and a Brief Analysis
T his exam ination  of th e  scope for access to ju s tic e  u n d e r  th e  existing 
a rran g em en ts  in  th e  sta te -led  ru ra l ju s tic e  sy stem s reveals som e of th e  
grave in capacities  an d  w eak n esses th a t  are  p laguing  th e  access to ju s tice  
process in  ru ra l B angladesh , b u t it also  reveals som e of th e  s tren g th s  
th a t  can  be u sed  to expedite th e  said  process.
As th e  s tu d y  reveals, th e  existing legal p ro tection  is n o t ad eq u a te . For th e  
offences a n d  crim es su c h  a s  m urder, rape, acid throw ing, eave-teasing, 
dowry, a n d  dom estic  violence, th ere  is no  rem edy in  th e  Village C ourt 
S ystem  or in  th e  A rbitra tion  Council System , w hen  th ese  a re  com m on in 
th e  ru ra l a reas . In  addition , th ere  is no  su c h  sta te -led  ju s tic e  body like 
th e  A rb itra tion  C ouncil for th e  people from non-M uslim  com m unities, 
especially  for H in d u s w ho form  second largest po p u la tio n  in  ru ra l area.
The ad ju d ica tio n  p rocess of th e  Village C ourts  a n d  A rb itra tion  C ouncils 
h a s  deficiency in  ce rta in  a reas  su c h  as lack  in  h u m a n  re so u rces  and  
financial su p p o rt, b u t h a s  s tren g th s  in  ce rta in  a re a s  like th e  provisions 
for com position  of th e  ju s tic e  bodies a n d  th e  decision-m aking, w hich  can  
en su re  im partia lity  an d  fa irn ess  in th e  process.
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The capacity  of th e  sy stem s a s  to enforcem ent of its  decision  is m ore or 
less strong , b u t th e  m onito r an d  oversight m ech an ism s a re  m iserab ly  
week. W ith no effective oversight m echanism , th e  sy stem s are  b o u n d  to 
collapse.
T here is no  legal aid  an d  counselling  a rran g em en ts  in  th e  U nion 
P a rish ad s  level to help  people access to th e  sta te -led  ru ra l Justice  
system s. However, it seem s th a t  financial legal aid  h a s  little  role to  play 
in  th e  access to ju s tic e  th ro u g h  th e  sta te-led  ru ra l ju s tic e  system s, b u t 
legal counsel for th e  victim  is necessary .
Im portan tly , b o th  th e  com m on people- th e  ju s tic e  seekers- a n d  th e  
people w ith  th e  system s -  th e  ju s tice  providers- a re  n o t well aw are of th e  
scope for getting  Justice  th ro u g h  th e  sta te -led  ru ra l Justice  system . As a 
resu lt, people can n o t u tilise  th e  system s largely.
U nder th e  above a rran g em en ts , a s  th e  s tu d y  finds, only 20-25  per cen t of 
th e  to ta l offences an d  d isp u te s  com e in  th e  Village C ourt S ystem  a n d  th e  
A rb itra tion  C ouncil System , while m ore th a n  70 per cen t of th e  offences 
an d  d isp u te s  a re  dea lt w ith  in th e  village sholishes. In  o th e r w ords, th e  
s ta te -led  ru ra l ju s tic e  sy stem s provide ‘access’ to  ju s tic e  only to  th e  20- 
25 per cen t of th e  ru ra l popu lation  in d isp u te s  in  th e  K an sa t U nion.
Concluding Remarks
T he artic le  exam ined  th e  scope for access to Justice  u n d e r  th e  existing 
sta te -led  ru ra l  ju s tic e  system s, an d  portrayed  tlie  access  to Justice  
scenario  of a  u n io n  only. T hough  th e re  are  a ro u n d  4 ,5 0 0  U nions in  
B a n g la d e s h ,88 th is  scenario  of a  u n io n  sh o u ld  n o t be ta k e n  a s  a  se p a ra te  
one or an  u n rep resen ta tiv e  of th e  overall access to ru ra l ju s tic e  scenario  
in  B ang ladesh . B ecause  th e  sta te-led  ru ra l ju s tic e  sy stem s w ork u n d e r 
th e  sam e legal a n d  in s titu tio n a l a rran g em en ts  th ro u g h o u t th e  coun try  
a n d  th e  ru ra l co m m unities  of th e  coun try  sh a re  m ore or le ss  th e  sam e 
econom ic cond itions an d  observe alm ost sim ilar so c io -cu ltu ra l n o rm s. As 
th is  s tu d y  reveals, desp ite  som e plaguing incapacities, th e  sta te -led  ru ra l 
Justice  sy stem s have m u ch  stren g th . A th o u g h tfu l an d  carefu l dealing  
w ith  th e  w eak n esses  exposed in  th is  s tu d y  c a n  s tre n g th e n  th e  sta te -led  
ru ra l ju s tic e  system s, b ro ad en  th e  scope of Justice  for th e  poor an d  
d isadvan taged , a n d  th u s  change th e  overall ju s tic e  scen ario  of th e  
co u n try  positively. H ence, an  im m ediate s ta te  in terven tion  in  th e  field of 
ru ra l ju s tic e  is a  c iy ing  need.
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There were 4466 Unions according to Census 2001 (Source: Bangladesh Bureau of 
Statistics). However, according to a news report in the Daily Star, the number of 
unions at present (May 2010) are 4598 (source: ‘Need for reactivating village court 
underscored’. The Daily Star, 17 May 2010).
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