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Introduction

Since th e  early  1950s th e  princip le of p e rm an en t sovereignty over n a tu ra l 
re so u rces  (PSNR) becam e a  cen tra l principle for th e  n a tio n a ls  fighting for 
decolonization a n d  form s an  in tegral p a r t  of th e  rig h t of self- 
d e te rm ination . The princip le h a s  been  advocated  a s  a  m e a n s  of secu ring  
for peoples living u n d e r colonial rule, th e  econom ic benefits  derived from  
th e  n a tu ra l re so u rces  w ith in  th e ir  te rrito ries  a n d  to  give newly 
in d ep en d en t S ta te s  th e  legal au th o rity  to com bat a n d  re d re ss  of the ir 
econom ic sovereignty a ris ing  from oppressive a n d  ineq u itab le  co n trac ts  
a n d  o th e r a rran g em en ts . i The Principle acknow ledges th a t  th e  rig h t of 
p e rm a n e n t sovereignty of peoples a n d  n a tio n s  over th e ir  n a tu ra l  w ealth  
a n d  reso u rces  m u s t be exercised in  th e  in te re s t of th e ir  na tio n a l 
developm ent a n d  of th e  w ell-being of th e  people of th e  S ta te  co n cern ed .2 
Literally, ab so lu te  sovereignty is  n o t possible u n d e r in te rn a tio n a l law. 
In te rn a tio n a l law  is n o th in g  b u t  som e se ts  of ru le s  w hich  becom e b inding  
u p o n  a  S ta te  only if th e  S ta te  freely accep ts  a n d  su b m its  its  sovereignty 
u n d e r th o se  rules.^ Therefore, th e  concept of PSNR ca n n o t be  said  
u n to u ch ab le , e ith er in  law  or in  practice, a s  a  form al legal definition 
m igh t imply. It is  generally  accep ted  th a t  cu ltu ra l, econom ic an d  
env ironm enta l in fluence does n o t value any  b o u n d a ry  a n d  does n o t 
acknow ledge th e  ab so lu te  dom inance of any  S ta te . T his a rtic le  challenges 
th e  o b d u ra te  p roposition  of PSNR on several g ro u n d s a n d  tries  to

Assistant Professor and Acting Chairman, Department of Law, Stamford University 
Bangladesh.
Lecturer, Department of Law, Stamford University Bangladesh.
Daes, Erica-lrene A. 2003. 'Indigenous peoples' permanent sovereignty over natural 
resources', available at:
<http://www.treatycouncil.org/section_2113151111422211111.htm> last accessed on 
14 November 2010.
Article 1 of General Assembly resolution 1803 (XVII) 1962.
Perrez, Franz Xaver. 1996. 'The Relationship between Permanent Sovereignty and 
the Obligation Not to Cause Transboundary Environmental Damage", Vol. 26, 
Environmental Law, at p. 1190.

http://www.treatycouncil.org/section_2113151111422211111.htm


Dhaka University Law Journai Volume 21, Number 2 December 2010

Sovereignty Redefined: Margins on the Unfettered State's Authority Farhana Reza
Nahid Afreen

es tab lish  th e  view th a t  PSNR is n o t u n cond itional a n d  it h a s  certa in  
b o u n d aries  in  n a tio n a l a s  well a s  in  in te rn a tio n a l sphere .
Definition of Sovereignty and Natural Resources

The a tte m p t to challenge th e  o b d u ra te  p roposition  of PSNR req u ires  first 
th e  an a ly sis  of defin itions given to sovereignty a n d  n a tu ra l  resou rces.
Sovereignty

The te rm  ‘sovereignty’ refers to th e  suprem e, abso lu te , an d  
u ncon tro llab le  pow er by w hich  a n  in d ep en d en t s ta te  is governed an d  
from w hich  all specific political pow ers a re  derived; th e  in ten tio n a l 
independence  of a  s ta te , com bined w ith  the  righ t a n d  pow er of regu lating  
its  in te rn a l affairs w ith o u t foreign interference.^ O ne of th e  p ro p o n en ts  of 
th e  concep t J e a n  B odin defined ‘sovereignty’ a s  th e  “su p rem e  pow er over 
citizens a n d  su b jec ts , u n re s tra in e d  by law .”5 Hugo G ro tius defined it as 
th e  su p rem e  political pow er vested  in  him  w hose a c ts  a re  n o t su b jec t to 
any  o th e r an d  w hose will c an n o t be overridden .”®
An im p o rtan t facto r of sovereignty is its  degree of ab so lu ten ess . A 
sovereign pow er h a s  ab so lu te  sovereignty to contro l every th ing  an d  every 
kind of activity  in  its  territory . This m ean s th a t  it is n o t re s tric ted  by a  
constitu tio n , by th e  law s of its  p redecessors, or by custom , a n d  no a reas  
of law  or behav ior a re  reserved a s  being ou tsid e  its  contro l. T heorists  
have diverged over th e  n ecessity  or desirab ility  of abso lu teness.^
Natural Resources

Typically th e  p h ra se  “n a tu ra l  re so u rces” serves a s  a  genera l descrip tive 
p h ra se  following a  list of specific w ords in  s ta tu te , su c h  a s  air, w ater, 
land , a n d  o th e r n a tu ra l  reso u rces  or oil, n a tu ra l gas, m in era ls  a n d  all

Lehman, Jeffrey, and Phelps, Shirelle (eds.). 2008. West's Encyclopaedia of 
American Law, 2"*̂  edn. Michigan: The Gale Group.

® According to Jean Bodin the essential element of sovereignty is the law making
power of the sovereign. Since the sovereign makes the law, he does not intend to 
bind himself by that law. He has tend to add that the sovereign is however bound by 
the Divine Law. Slowly and gradually the concept of sovereignty became distorted 
and it became synonymous with absolutism. For details see, Jean Bodin’sDe la 
Republique, 1576.

® Kapur, A. C. 1999. Principles o f Political Science, New Delhi: S. Chand and Company
Ltd, at p. 184.

 ̂ ‘Sovereignty’, available at: <http://en.wikipedia.org/wiki/Sovereignty> last accessed
on 17 October 2010.
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o th er n a tu ra l  reso u rces. B lack’s  L aw  Dictionary^gives two wide 
definitions. F irs t definition is th a t  “any  m ateria l from  n a tu re  having 
po ten tia l econom ic value or providing for th e  su s te n a n c e  of life, su c h  as  
tim ber, m inera ls, oil, w a ter an d  wildlife.” The second  defin ition  is th a t  
th e  “env ironm enta l fea tu res  th a t  serve a  com m unity ’s w ell-being or 
recreational in te rests , su c h  a s  p a rk s .”
U nder in te rn a tio n a l law, th e  term  ‘n a tu ra l re so u rc e s’ h a s  been  defined 
variously  in  vario u s UN reso lu tions. An analysis  of re levan t PSNR 
reso lu tio n s show s th e  ran g e  of reco u rses  a n d  activ ities covers w ith in  th e  
am bit of n a tu ra l  resou rces. T hese inc ludes n a tu ra l  re so u rces  an d  
n a tu ra l w ealth  a n d  resou rces, ̂  n a tu ra l re so u rces  on  la n d  w ith  the ir 
in te rn a tio n a l b o u n d a rie s  a s  well a s  those  in  th e  sea  bed, in  th e  subso il 
thereof w ith in  th e ir  n a tio n a l Jurisd ic tion  a n d  su p e rja c e n t w ater, n a tu ra l 
re so u rces  b o th  te rre s tria l a n d  m arine  a n d  all econom ic activ ities for th e  
exploitation  for th ese  resou rces, “  all w ealth , n a tu ra l  re so u rces  an d  
econom ic activities. 12

The U nited N ations h a s  been  th e  origin of th e  princip le of PSNR a n d  th e  
m ain  forum  for its  developm ent a n d  im plem entation . O n D ecem ber 21, 
1952 th e  U nited  N ations general A ssem bly issu e d  R eso lu tion  No. 626[VII) 
w hich  w as th e  first G eneral A ssem bly tex t in  u sin g  th e  te rm  “p e rm an en t 
sovereignty over n a tu ra l re so u rces” w here it say s th a t  th e  righ t of peoples 
to exploit th e ir  n a tu ra l  re so u rces  as p a r t  of th e ir  sovereignty. T hereafter, 
th e  U nited N ations h a s  adop ted  m ore th a n  80 resolutions^^ re la ting  to 
th e  princip le of PSNR. T hese reso lu tio n s w ere closely re la ted  to 
a rran g em en ts  betw een  S ta te s  a n d  foreign private  com pan ies for th e  
exploitation  of n a tu ra l  resources, particu la rly  oil a n d  m in era ls  in 
developing co u n tries . They ad d ress  th e  need  to  b a lan ce  th e  rig h ts  of th e  
sovereign S ta te  over its  reso u rces w ith  th e  desire  of foreign com pan ies to 
en su re  legal s tab ility  of its  investm ent, B u t it w as th e  G eneral
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Garner, Bryan A. (eds.). 2004 Black’s Law Dictionary,8̂ '̂  edn. USA: Thomson West, 
at p. 1056.
General Assembly Resolution 523 (1952).
General Assembly Resolution 3016 (1972).
UNIDO II, 1975.
General Assembly Resolution 3281(1974).
For example UN General Assembly Res. 523 (VI) (1950), UN General Assembly Res. 
626(VII) (1952),UN General Assembly Res. 837( IX) (1954), UN General Assembly 
Res. 1314( XIII) (1958), UN General Assembly Res. 1515(XV) (1960).
Sands, Phelippe. 2003. Principles of International Environmental Law, 2"'' edn. 
Cambridge; Cambridge University Press, at p. 236.
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A ssem bly R esolution  1803 (XVII) in  1962 th a t  gave th e  principle 
m om en tum  u n d e r  in te rn a tio n a l law in th e  decolonization p r o c e s s ,

R esolution 1803 (XVII) p roclaim s th a t  “th e  righ t of peoples a n d  n a tio n s  to 
p e rm a n e n t sovereignty over th e ir n a tu ra l w ealth  an d  r e s o u r c e s . A t  th e  
sam e tim e, it s ta te s  th a t  “foreign in vestm en t ag reem en ts freely en tered  
into by or betw een sovereign S ta te s  shall be  observed in  good fa ith .” 
Moreover, in cases  of nationalization , “th e  ow ner sha ll be paid 
app ro p ria te  com pensation , in  accordance w ith  th e  ru les  in  force in  the  
S ta te  tak ing  su c h  m e asu res  in th e  exercise of its  sovereignty a n d  in 
accordance  w ith  in te rn a tio n a l law .’’^̂
Limitations of Sovereignty over Natural Resources

In th e  earlier cen tu ry  th e  term  sovereignty referred to th e  su p rem e  power 
w ith in  a  S ta te  w ith o u t any  restric tion  w hatsoever. Today, no  sensib le  
p erson  w ould agree th a t  th is  obsolete version  of PSNR really  ex ists. A 
m u ltitu d e  of trea tie s  a n d  cu sto m ary  in te rn a tio n a l law  n o rm s im pose 
in te rn a tio n a l legal c o n s tra in ts  th a t  c ircum scribe  ex trem e form s of 
a rb itra ry  ac tio n s even a g a in s t a  sovereign’s own c i t iz e n s ,

A. Restriction under General Assembly Resolution 1803

By its  w ording, th e  R esolution im poses restric tion  m ention ing  th a t  “the 
free a n d  beneficial exercise of the  sovereignty of peoples a n d  n a tio n s  over 
th e ir n a tio n a l re so u rces  m u s t be fu rth ered  by th e  m u tu a l re sp ec t of 
S ta te s  b a sed  on the ir sovereignty e q u a l i t y .V i o l a t i o n  of n a tio n a l 
sovereignty over n a tu ra l  reso u rces is “co n tra ry  to th e  sp irit an d  
princip les of th e  m a in ten an ce  of peace ."20 T h u s, R esolu tion  1803 (XVII) 
recognizes a n  im p o rtan t a n d  basic  lim itation  on th e  n o tion  of relative 
sovereignty i.e. a  s ta te ’s  sovereignty over its  n a tu ra l re so u rces  is 
su b o rd in a te  to in te rn a tio n a l law. 21

Moreover, in  case  of foreign investm ent, th e  R esolution  d eclares th a t  th e  
cap ita l im ported  a n d  th e  earn ings on th a t  cap ita l sha ll be governed by
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Art. 1 of UN General Assembly Resolution 1803 (XVII)(1962).
Ibid., Art. 8.
Ibid., Art. 5.
Jackson, John H. 2003. “Sovereignty -  Modern: A new Approach to an Outdated 
Concept”, Vol. 97, No. 782 The American Journal of International Law, pp. 782-802, 
at p. 789.
Art. 5 of UN General Assembly Resolution 1803.
Art. 7, Ibid.
See above note 3, at p. 1190.

146 P a ge



Sovereignty Redefined: M argins on the Unfettered State's Authority Farhana Reza
Nahid Afreen

th e  te rm s thereof, by th e  n ational legislation in  force, a n d  by
in te rn a tio n a l law. The profits derived m u s t be sh a re d  in  th e  proportions 
freely agreed  upon, in  each  case, betw een th e  investo rs a n d  th e  recip ien t 
S tate , due  care  being ta k en  to en su re  th a t  th e re  is no  im pairm ent, for 
any  reason , of th a t  S ta te 's  sovereignty over its  n a tu ra l  w ealth  an d
r e s o u r c e s .22 i t  w as widely recognized th a t  th e  im portance  of th e
reso lu tio n  w ould  lay n o t so m u ch  on th e  a b s tra c t a sse rtio n s  of 
sovereignty a s  in  th e  concrete  conditions laid  dow n for th e  exercise of th e  
sovereignty.23
A carefu l an a ly sis  of th e  R esolution po in ts o u t th a t  th e  reso lu tio n  ta lk s  
m ore on  obligation of a  S ta te  to h an d le  its  n a tu ra l  re so u rces  th a n  on its 
exercising sovereign righ ts. Probably is th is  th e  reaso n  w hy U nited  S ta tes  
did n o t oppose to  th e  reso lu tion  w hich  it did  in  th e  p rev ious reso lu tion  
on th e  sam e c o n t e x t .24 Developing countries, principally, have criticized 
th e  reso lu tion  a s  “conservative in ch a ra c te r” a n d  “n o t going far
enough. "25
In  1992 th e  th e n  U nited N ations secretary -general B ou tros B outros- 
G hali sa id  in  h is  rep o rt to  th e  Security  Council,

R espec t fo r  (the S ta te ’s) fu n d a m en ta l sovereignty a n d  integrity (is) 
crucial to a n y  com m on  in ternational progress. The tim e o f  abso lu te 
a n d  exclusive sovereignty, however, has p a ssed ; its theory w as  
never m atched  by  reality.^^

B. Restriction under International Environmental Laws

S ta te  sovereignty eq u a ted  a s  it is w ith  non-in terference  w ith  dom estic 
ju risd ic tio n  a n d  d iscre tion  in  th e  legal sphere  h a s  becom e increasing ly  
qualifies. Legally o u r p lan e t can  be sp lit u p  in to a b o u t 200 ind ep en d en t 
s ta te s  b u t in  p ractice  th e  w orld is recognized a s  in te rd ep en d en t on  m any  
different le v e ls . 27 For certa in  issu e s  like econom ic a n d  energy crisis, 
deforestation , acid  ra in , pollu tion  of in te rn a tio n a l w ater, th e  th re a t of
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22

23

25

26

27

Art. 3 of UN General Assembly Resolution 1803.
Schwebel, Stephen Myron. 1994. Justice in International Law: Selected Writings of 
Stephen M. Schwebel, Cambridge: Cambridge University Press, at p. 402.
General Assembly Resolution 626(VII) of December 21, 1952.
Ibid.
Boutros Boutros-Ghali, 1992 'An Agenda for Peace -  Preventive Diplomacy, 
Peacemaking, and Peace-keeping', UN Doc.A/47/277-S/24111, at para. 17.
Schrijver, Nico. 1997. Sovereignty over Natural Resources: Balancing Rights and 
Duties Cambridge: Cambridge University Press, at p. 2.
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global w arm ing, dam age in  th e  ozone layer an d  loss of biodiversity  o th er 
is su e s  S ta te s  a re  in te rd ep en d en t w ith  each  o ther. In a n  age of 
globalization, is su e s  like resou rce  dep letion  an d  env ironm enta l 
d eg radation  com pels to th in k  twice w here ‘p e rm a n e n t sovereignty’ is. As 
a lready  m entioned  we c an  sp lit th e  p lan e t in to  too m any  in d ep en d en t 
S ta te s  b u t  we c a n n o t sp lit th e  n a tu re . Only jo in t in itia tives of S ta te s  can  
in su re  p ro tection  of th e  eco-system  a ro u n d  us.
The n eed  to  p reserve th e  environm ent a n d  to sa feg u ard  n a tu ra l 
reso u rces  is now  com m only accepted  b u t  is u su a lly  b a lan ced  ag a in s t the  
aim  of poverty e rad ica tion  in  developing cou n tries . It is c lear th a t  PSNR 
h a s  becom e en co m p assed  w ith  env ironm ental co n cern s a lone w ith  is su e s  
of w ar a n d  peace, safety  a n d  secu rity  for all of us.
In th e  p o s t w ar era, PSNR evolves a s  a  new  princip le of in te rn a tio n a l 
econom ic law. S ince th e  early 1950s th is  p rincip le w as advocated  by th e  
developing co u n trie s  in  a n  effort to secure, for th o se  people still living 
u n d e r  colonial ru le , th e  benefits arising  from  explo itation  w ith in  th e ir  
te rrito ries  a n d  to provide newly in d ep en d en t S ta te  w ith  a  legal sh ield  
a g a in s t in fringem ent of th e ir  legal sovereignty a s  a  re su lt  of p roperty  
righ ts  or co n tra c tu a l obligations claim  by o th e r  S ta te s  or foreign 
c o m p a n ie s .28 T hese objectives a re  se t o u t in  th e  Principe 21 of th e  
S tockholm  D eclaration  1972, w hich  provides;

S ta te s  have, in accordance w ith  the Charter o f  the United Nations 
a n d  the principles o f  international law, the sovereign right to exploit 
their ow n  resources p w s u a n t  to their ow n environm ental policies, 
a n d  responsibility to ensure  th a t activities w ith in  their jurisd ic tion  
or control do  not ca u se  dam age to the environm ent o f  o ther S ta te s  
or areas b eyo n d  the lim its o f  national Jurisdiction

If we closely analyze a t  th e  S tockholm  declaration , th e  Principle 21 h a s  
two diverging com ponen t i.e. S ta te  sovereignty over its  n a tu ra l  reso u rces  
an d  S ta te  responsib ility . In fact, S tockholm  D eclaration  is  advocating  
strongly  S ta te ’s  responsib ility  ra th e r  th a n  S ta te ’s  rig h t over th e  
resou rces. W hile em phasizing  on su s ta in a b le  u se  of n a tu ra l  re so u rces  
th e  Principle 2 of th e  D eclaration  proclaim s th a t  th e  n a tu ra l  re so u rces  of 
th e  ea rth , inc lud ing  th e  air, w ater, land , flora a n d  fa u n a  a n d  especially 
rep resen ta tiv e  sam p les  of n a tu ra l ecosystem s, m u s t be  safeguEirded for 
th e  benefit of p re se n t an d  fu tu re  g enera tions th ro u g h  carefu l p lann ing  
an d  m an ag em en t, a s  app ropria te . In case  of renew able re so u rces  it is 
a rgued  in  th e  Principle 3 th a t  th e  vital ‘renew able re so u rc e s ’ m u s t be

Ibid, at p. 4.
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m ain ta ined , re s to red  or im proved. In case  of ‘n o n  renew able  re so u rc e s’ 
th e  Principle 5 u tte rs  th a t  it m u s t be em ployed in  su c h  a  w ay a s  to  g uard  
ag a in st th e  d an g er of th e ir  fu tu re  ex h au stio n  an d  to e n su re  th a t  th e  
benefits  from  s u c h  em ploym ent a re  sh a red  by all m an k in d . A bout th e  
wild life a n d  h a b ita t th e  Principle 4  an n o u n ced  th a t  n a tu re  conservation , 
includ ing  wildlife, m u s t receive im portance  in  p lan n in g  for econom ic 
developm ent. T his d ec lara tion  also e n su re s  s ta te  responsib ility  for any 
dam age c a u se s  to th e  env ironm ent a s  th e  Principle 22 s ta te s  th a t  S ta te s  
sha ll cooperate  to develop fu rth e r  th e  in te rn a tio n a l law  regard ing  liability 
an d  co m p en sa tio n  for th e  victim s of pollu tion  a n d  o th e r env ironm enta l 
dam age c au sed  by activ ities w ith in  th e  Ju risd ic tion  or contro l of su c h  
S ta te s  to  a re a s  beyond th e ir  ju risd ic tio n . T h u s, u n like  early  ap p ro ach es 
w hich  aim ed a t  g u a ran tee in g  s ta te s  full sovereignty over th e ir  resou rces, 
th e  developm ents in  th e  various fields of in te rn a tio n a l law, u n d e r  the 
overarch ing  concep t of su s ta in a b le  developm ent, have re su lted  in  an  
in teg ra ted  eco-system  ap p ro ach  concern ing  th e  u tiliza tion  of n a tu ra l 
resou rces.
T he responsib ility  of S ta te s  no t to cau se  env ironm enta l dam age in  a reas  
ou tside  th e ir  ju r isd ic tio n  p red a tes  th e  S tockholm  C onference, a n d  is 
re la ted  to th e  obligation of all s ta te s  ‘to  p ro tec t w ith in  th e  territo ry  the  
rig h ts  of o th e r s ta te s , in  p a rticu la r th e ir  righ t to in tegrity  a n d  inviolability 
in  peace a n d  w ar. The obligation w as e labo ra ted  in  m u ch  cited  Trail 
Sm elter  cose ,29 w hich  s ta te s  th a t:

Under the principles o f  in tem ationol law  ....no  s ta te  has the right to 
use  or perm it the use  o f  territory in su ch  a  m anner a s  to ca u se  
injury by fu m e s  in or to the territory o f  another o f  the properties or 
perso n s therein, w h en  the case is o f  serious consequence a n d  the  
injury is e s ta b lish ed  by clear a n d  convincing evidence

In  fact, th e  Principle 2 of th e  Rio D eclaration , 1992 is a lm o st th e  sam e as  
th e  Principle 21 of th e  S tockholm  D eclaration  add ing  only two im p o rtan t 
w ords, "and developm ent" in  its  second principle, giving g rea te r liberty 
an d  freedom  to  th e  developing co u n trie s  for th e ir  developm ent. T h u s  
even th e  R ioD eclarationem phasizes on  S ta te  responsib ility . The Principle 
21 of S tockholm  a n d  th e  Principle 2 of Rio D eclaration  is also  conform ed

Dhaka University Law Journal Volume 21, Number 2 December 2010

29 United States v. Canada, (1938/7947) 3 R.I.A.A. 1905. The arbitral Tribunal decided 
that, first of all, Canada was required to take protective measures in order to reduce 
the air pollution in the Columbia River Valley caused by sulphur dioxide emitted by 
zinc and lead smelter plants in Canada, only seven miles from the Canadian-US 
border. Secondly, it held Canada liable for the damage caused to crops, trees, etc. in 
the state of Washington and fixed the amount of compensation to be paid.
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by th e  IC J’s 1996 A dvisory O pinion on  the Legolity o f  the Threat or Use o f  
Nuclear W eapons  s^where it p roh ib its  n u c lea r te s ts  if th e  explosion w ould 
cau se  radioactive deb ris  “to be p re sen t ou tside th e  te rrito ria l lim its of th e  
S ta te  u n d e r  w hose ju risd ic tio n  or control su c h  explosion is co n d u c ted ”.
T here a re  m an y  o th e r trea tie s  an d  conventions b esid es th e  Rio 
D eclaration  a n d  th e  S tockholm  D eclaration  w hich  also  sp e a k  of S ta te ’s 
responsib ility  in  regard  to env ironm ental a n d  i s s u e s . The Article 3 of 
th e  Convention on Biological D i v e r s i t y , provides th a t  S ta te s  have, in  
accordance  w ith  th e  C h a rte r of th e  U nited N ations an d  th e  princip les of 
in te rn a tio n a l law, th e  sovereign righ t to exploit th e ir  own reso u rces  
p u rs u a n t  to th e ir  own env ironm ental policies, a n d  th e  responsib ility  to 
en su re  th a t  activ ities w ith in  th e ir ju risd ic tio n  or con tro l do n o t cau se  
dam age to th e  env ironm en t of o ther S ta te s  o r of a re a s  beyond th e  lim its 
of n a tio n a l ju risd ic tio n . So we can  see th e  reference of PSNR in  d ifferent 
in s tru m e n ts  b u t  everyw here it is in  chain .
The B ru n d tlan d  Com m issions^ observed th a t  ‘legal regim es are  being 
rapidly  o u td is tan ced  by th e  accelerating  pace a n d  scale  of im p acts  on  the  
env ironm enta l b a se  of developm ent’.
C. The Limitation of Sovereignty by Contract

PSNR is one of th e  lead ing  controversial is su e s  in  m odern  in te rn a tio n a l 
law  after th e  Second W orld W ar involving th e  issu e  of foreign investm ent. 
This is  th e  period w hen  decolonization took place a n d  new ly em erged 
S ta te s  tried  to bu ild  th e ir  position  an d  hold s tre n g th  in  in te rn a tio n a l 
a re n a  by claim ing sovereign pow er over th e ir  n a tu ra l  reco u rses . The 
principle of PSNR w as in tro d u ced  in  UN d eb a te s  in  o rder to u n d ersco re  
th e  cleiim of colonial peoples an d  developing co u n trie s  to  th e  rig h t to 
enjoy th e  benefits  to reso u rces exploitation a n d  in  o rd er to allow 
‘inequ itab le  legal Eirrangem ents, u n d e r w hich  foreign in v esto rs  h ad  
ob tain  title  to exploit re so u rces  in  th e  p a s t to be a lte red  or even to be 
an n u lled  ab initio, b ecau se  th ey  conflict w ith  th e  concep t of p e rm a n e n t
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See above note 14, at p. 236.
Hossain, Md. Iqbal. 2004. International Environmental Law Bangladesh Perspective, 
Dhaka: Dhaka International University, at p. 31.
5 June 1992, entered into force Dec. 29,1993.
World Commission on Environment and Development (WCED), 1983. The General 
Assembly Resolution 38/161.
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sovereignty.34 Developed co u n tries  opposed th is  by referring  th e  princip le 
of p a c ta  s u n t servanda.^^
The firs t h a lf of th e  2 0 th  cen tu ry  saw  th e  c rea tion  a n d  th e n  rap id  grow th 
of th e  in te rn a tio n a l energy industry . M any governm ents g ran ted  
generous con cessio n s in  th e  early y ea rs  to m u ltin a tio n a l oil co rpo ra tions 
in w hich  title  to  th e  oil in  place w as conveyed to th e  com panies, th e  
concession  covered large areas, th e  te rm s of th e  concessions w ere very 
long (e.g., 60 y ea rs  or more) a n d  th e  royalties payable  to  th e  governm ent 
w ere low. 3® So th e  developing n a tio n s  soon decided to  a n n u l th e  
conditions. Accordingly, th e  second h a lf of th e  2 0 th  cen tu ry  w as 
charac terized  by th e  n a tionaliza tion  of th e  oil in d u stry , th e  te rm in a tio n  of 
th o se  sam e concession  ag reem en ts a n d  th e  expropria tion  of th e  a sse ts  
connected  to  th e  concessions. T hese have in c lu d ed  sensitive 
na tiona liza tion  cases, su c h  a s  tak e  over of Anglo Ira n ia n  Oil C om pany 
(1951), th e  U nited  F ru it C om pany in  G uatem ala , (1953) th e  Suez C anal 
C om pany (1956), th e  D u tch  p roperty  in  In d o n esia  (1958), th e  C hilean 
C opper in d u s try  (1972) a n d  th e  Libyan oil in d u s try  (1971-4).3^
By th e  en d  of th e  2 0 th  cen tury , th e  p en d u lu m  h a d  sw ung  once again. 
The 1980s a n d  1990s w ere characterized  by th e  grow ing in te re s t of 
developing n a tio n s  in  receiving foreign in v estm en t by m e a n s  of new  
pro jects or p riva tiza tions of a lready  existing  sta te -o w n ed  e n t e r p r is e s .38 
A dded to th is , m an y  n a tio n s  agreed  to en te r in to  b ila te ra l inv estm en t 
trea tie s  a n d  m u ltila te ra l agreem ents to  prom ote them selves as 
investm ent-friend ly  co un tries . B u t th e  foreign investo rs  w ere losing th e ir  
in te re s t for th e  in secu rity  of th e ir  in vestm en t a n d  legal p ro tection .
In 1980’s, how ever developing n a tio n s a tte m p te d  to m ak e  som e 
com prom ise w ith in  th e  concep t of PSNR a n d  in tro d u ce  ch an g es in to  th e  
legal p rinc ip les of nationalization . In  1974, R esolu tion  328139 affirm s 
th a t  th e  righ t to  nationalize  foreign ow ned p roperty  requ ired  “app ro p ria te  
com pensation  a n d  ad d ed  th a t, if com pensation  w as n o t p a id  th e
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See above note 25, at p. 1.
Latin word means "agreennents nnust be kept".
Vielleville Daniel E. and Vasani, Baiju Simal.2008. “Sovereignty over Natural 
Resources versus rights under investment contracts; Which one prevails?" available 
at: <http://www.crowell.eom/documents/Sovereignty-Over-Natural-Resources-Versus- 
Rights-Under-!nvestment-Contracts_Transnational-Dlspute-Management.pdf>, last 
accessed on 21 December 2010.
Ibid.
Ibid.
General Assembly Resolution 3281 (XXIX) (1974).
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nationaliz ing  S ta te ’s in te rn a tio n a l obligation w ould n o t have been  
fulfilled in  ‘good fa ith ’. 4o
The te rm  good fa ith  w as well defined in  th e  case  of T eem ed v. Mexico,*^ 
w here th e  A rbitra l T rib u n al considers th a t  in  ligh t of th e  good faith  
princip le e s tab lish ed  by in te rn a tio n a l law, req u ires th e  co n trac ting  
p arties  to  provide to in te rn a tio n a l in vestm en ts a  tre a tm e n t th a t  does n o t 
affect th e  b asic  expecta tions th a t  w ere ta k en  in to  a c c o u n t by  th e  foreign 
investor to m ake th e  investm ent. The foreign investor expects th e  h o s t 
S ta te  to a c t in  a  co n s is ten t m anner, free from  am bigu ity  a n d  to tally  
tra n sp a re n tly  in  its  re la tions w ith  th e  foreign investor, so th a t  it m ay 
know  befo rehand  any  an d  all ru le s  a n d  reg u la tio n s th a t  will govern its 
in vestm en ts, a s  well as  th e  goals of th e  re lev an t policies a n d  
ad m in istra tiv e  p rac tices or directives, to  be able to p la n  its  inv estm en t 
a n d  com ply w ith  su c h  regu la tions. Any an d  aU S ta te  ac tio n s  conform ing 
to su c h  c rite ria  sh o u ld  re la te  n o t only to th e  guidelines, d irectives or 
req u irem en ts  issu ed , or th e  reso lu tio n s approved th e re  u n d e r, b u t  also  to 
th e  goals underly ing  su c h  regu la tions. The foreign in v esto r also expects 
th e  h o s t S ta te  to a c t consisten tly , Le. w ith o u t a rb itra rily  revoking any  
pre-ex isting  decisions or p erm its  issu ed  by th e  S ta te  th a t  w ere relied 
u p o n  by th e  investo r to a ssu m e  its  com m itm ents as  well a s  to p lan  an d  
lau n ch  its  com m ercial an d  b u s in e ss  activities. The investo r also expects 
th e  S ta te  to u se  th e  legal in s tru m e n ts  th a t  govern th e  ac tio n s of th e  
investor or th e  in v estm en t in  conform ity w ith  th e  fu nction  u su a lly  
assigned  to  su c h  in s tru m e n ts , an d  n o t to  deprive th e  investo r of its  
in v estm en t w ith o u t th e  requ ired  com pensation .
For b e tte r  secu rity  of investm ent, m ost foreign in v esto rs  today  are  
m aking  d em an d  for th e  inc lusion  of stab ilization  clause^z in  th e  
ag reem en t w ith  th e  h o s t S ta te . In  th e  case  of G overnm ent o f  the S ta te  o f  
K uw ait V. A m erican In d ep en d en t Oil th e  tr ib u n a l re jec ted  K uw ait’s 
a rg u m en ts  th a t  th e  stab ilization  c lau se  w as co n tra ry  to  dom estic  an d  
in te rn a tio n a l law. T he tr ib u n a l held  th a t  a  S ta te  cou ld  agree n o t to 
na tionalize  specific foreign-ow ned p roperty  w ith in  a  lim ited period of 
tim e. The tr ib u n a l, however, a lso  im plied th a t  th e  stab iliza tion  c lause  
w ould only apply  in  cases  of a  confiscatory m e a su re  ta k e n  by th e  S ta te .44
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Article 4, General Assembly UN Res. 1803.
ICSID Case No.ARB (AF)/00/2, Final Award of May 29, 2003, at para 154.
Stabilization clauses in investment agreements serve the purpose of freezing the 
effects of changes adopted by a State in its national system of law as of the date of 
the contract.
Award of 24 May 1982.
See above note 33.
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In te rn a tio n a l tr ib u n a ls  have, over th e  la s t few decades, recognized th a t  
co n tra c ts  be tw een  th e  h o st S ta te  a n d  th e  investo r itse lf (i.e., o u ts id e  of 
an y  trea ty  regim e), m ay place a  lim ita tion  on  th e  S ta te ’s  sovereignty over 
its  n a tu ra l resou rces.
D. State Sovereignty and Restriction by Treaties and Customary 
Laws

In  th e  m odern  period th e re  have been  d ram atic  a n d  su b s ta n tia l  ch an g es 
in  th e  concep t of sovereignty b ecau se  of w hich  it is n o t ap p ro p ria te  to 
s ta te  th a t  S ta te s  sovereignty is  invincible a n d  illim itable. In  th e  p re sen t 
tim e. S ta te s  have en te red  into  m any  in te rn a tio n a l trea tie s  thereby  
su rre n d e rin g  a  p a r t  of th e ir  sovereignty.^s For exam ple, th e  m em bers of 
th e  U nited  N ations have accep ted  m any  obligations u n d e r  th e  C harter.^s 
It is recognized in  in te rn a tio n a l law  th a t  a  sovereign could  be  u n d e r  th e  
pro tection  of an o th e r, g rea te r sovereign w ith o u t losing  its  own
sovereignty. 47
Som etim e th e  princip le of non-in terference  on th e  n a tio n -s ta te  level is 
closely linked  to sovereignty, ye t today’s globalize w orld  flou rishes in 
in s ta n c e s  in  w h ich  th e  ac tio n s of one n a tio n  (particu larly  a n  
econom ically pow erful nation) co n stra in  a n d  in fluence th e  in te rn a l affairs 
of o th e r n a tio n s. For exam ple, pow erful n a tio n s  have b een  know n to 
in fluence th e  dom estic  elections of o th e r n a tio n s  a n d  to link  certa in  
policies o r ad v an tag es (such a s  aid) to dom estic  policies re la ting  to 
su b jec ts  su c h  a s  h u m a n  rights.^s H enry S cherm ers, righ tly  s ta te s :

... under international law  the sovereignty o f  S ta te s  m u s t be 
reduced. International co-operation requires tha t all S ta te s  be
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In this regard Starke rightly marked that: "Sovereignty has a much restricted meaning 
today than in the 18'^ and 19'^ centuries, when with the emergence of powerful highly 
nationalized States, few limits on States’ autonomy were acknowledged. At the 
present time there Is hardly a State which in the interest of the international 
community has not accepted restrictions on its liberty of actions.” For details see 
Starke, J. G. 1994 Starke's International Law, 12'^ Edn. London: Butterworth. In Union 
of India V. Sukumar Sengupta, Sabyasachi Mukharji, C.J. of the Supreme Court of 
India quoted with approval the above observation of Starke. His Lordship added, 
“Any State in the modern time has not acknowledge and accept customary restraints 
on its sovereignty in as much as no State can exist independently and without 
reference to other States. Under the general international law the concept of inter­
dependence of States has come to be accepted.”
Kapoor, S. K. 2003. International Law and Human Rights, Edn. Allahabad: 
Central Law Agency, at pp. 49-50.
Vattel, Emmerich de. 1803 The Law of Nations, BK. Ch.1, at p. 60.
See above note 16, at p. 789.
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bound by som e m inim um  requirem ents o f  intem otioncd law  w ithout 
being en titled  to claim  tha t their sovereignty allow s them  to reject 
basic international regulations. . . .  w e m ay conclude th a t the  world  
com m unity ta kes  over sovereignty o f  territories w here national 
governm ents com pletely fa i l  a n d  tha t therefore national sovereignty  
has d isappeared  in those territories. The world com m unity  by now  
has su ffic ien t m eans to s tep  in w ith  the help o f  existing S ta te s  a n d  
has therefore the obligation to rule those territories w here the  
govem m e n ts fa il.

A lthough in  earlie r tim es S ta te s  a ssu m ed  ‘full’ an d  ‘ab so lu te ’ sovereignty 
to m ean  th a t  they  could  freely u se  reso u rces  w ith in  th e ir  te rrito ries  
regard less of th e  im p ac t th is  m ight have on neighbouring  S ta tes, few 
w ould a rgue  today  th a t  territo ria l sovereignty is a n  u n lim ited  concept 
enabling  a  S ta te  to do w hatever it likes.s°In p o st-m odern  period it is a  
com m onplace to  observe th a t  no  S ta te  enjoys u n fe tte red  sovereignty, an d  
all S ta te s  a re  lim ited in  th e ir  sovereignty by trea tie s  a n d  by cu sto m ary  
in te rn a tio n a l law.^i The princip le of te rrito ria l sovereignty is  also lim ited 
w hen  th e  q u estio n  fingers u p o n  th e  territo ria l sovereignty a n d  in tegrity  of 
a n o th e r S ta te . F u rtherm ore , th e  scope for d isc re tionary  ac tion  arising  
from th e  princip le of sovereignty is  determ ined  by p rinc ip les like ‘good 
n e ig h b o u rlin ess’ a n d  sic utere  tuo u t alienum  non laedas  (you sh o u ld  u se  
y o u r p roperty  in  su c h  a  w ay a s  n o t to cau se  in ju ry  to y o u r n e ig h b o u r’s). 
As O ppenheim  righ tly  p u t  in  1912:

A  State, in sp ite  o f  its territorial suprem acy, is not allow ed to alter 
the natural conditions o f  its ow n  territory to the d isa d va n ta g e  o f  
the natural conditions o f  the territory o f  a  neighbouring S ta te—fo r  
instance to stop or to divert the f lo w  o f  a  river w h ich  runs fr o m  its 
ow n  into neighbouring territory.

In  The Island  o f  P alm as C ase  2̂ th e  sole a rb itra to r  H uber, w ho w as th e n  
P residen t of th e  P erm an en t C ourt of In te rn a tio n a l Ju s tic e , declared:

Territorial sovereignty involves the exclusive right to d isp la y  the  
activities o f  a  S tate. This right has a s  corollary a  duty: the  
obligation to protect w ith in  the territory the rights o f  other S ta tes, in
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Schenmers, Henry. 2002. “Different Aspects of Sovereignty,” in Gerard Kreijen (ed.): 
State, Sovereignty, and International Governance. New York: Oxford University 
Press, at p. 192.
See above note 25, at p. 219.
Ibid, at p. 2.
United States v The Netherlands, award in 1928.

154 P a s e



Sovereignly Redefined: M argins on the Unfettered Sta te’s Authority Farhana Reza
Nahid Afreen

particular their right to integrity a n d  inviolability in peace  a n d  war, 
together w ith  the rights w hich each  S ta te  m ay claim  fo r  its 
nationals in foreign  territory.

It is also evident by  v arious in te rn a tio n a l ag reem en ts betw een  S ta te s  th a t 
provide for jo in t u se  of n a tu ra l reso u rces a n d  a d d re ss  m a tte rs  su c h  as 
tra n sb o u n d a ry  reso u rce  use , tra n sb o u n d a ry  pollution, conservation  an d  
su s ta in a b le  developm ent.
Even w ith in  th e  territo ria l lim it S ta te  m u s t en su re  safety  know ingly its 
te rrito ry  to be u se d  for ac ts  of o th er S tate . For exam ple, in  1949, in th e  
Corfu C hannel Case^H he  In te rn a tio n a l C ourt of J u s tic e  ren d ered  a  
ju d g m en t, in  fact in its  very first case, on th e  responsib ility  of A lbania for 
m ines w hich  exploded w ith in  A lbanian  w ate rs  w hich  re su lte d  in  th e  loss 
of h u m a n  life a n d  dam age to B ritish  naval vessels a n d  on th e  question  
w h e th e r th e  U nited  Kingdom  h a d  violated A lbania’s sovereignty. The 
C ourt cam e to th e  conclusion  th a t  th e  laying of th e  m inefield in  the  
w a te rs  in  q u estio n  could  n o t have been  accom plished  w ith o u t th e  
know ledge of A lbania. The C ourt held  th a t  th e  Corfu C hannel is a  s tra it 
u sed  for in te rn a tio n a l navigation  an d  th a t  previous au th o riza tio n  of a 
coasta l S ta te  is n o t n ecessary  for innocen t passage . In  view of th e  
passage  of foreign sh ip s, th e  C ourt held  therefore  th a t  it w as A lbania’s 
obligation to notify, ‘for th e  benefit of sh ipp ing  in  general, th e  ex istence of 
a  m inefield in A lbanian  territo ria l w a te rs’ a n d  to w arn  ‘th e  approach ing  
B ritish  w arsh ip s  of th e  im m inen t d angers to w hich  th e  m inefield exposed 
th e m ’. Since A lbania  failed to do so on th e  day of th e  inciden t, th e  C ourt 
held  A lbania  responsib le  for th e  dam age to th e  w a rsh ip s  a n d  th e  loss of 
life of th e  B ritish  sa ilo rs a n d  determ ined  th e  a m o u n t of co m pensation  to 
be paid. For o u r p u rp o ses  it is re levant th a t  th e  C ourt referred  to:

...Every S ta te ’s  obligation not to allow know ingly its territory to be 
u se d  fo r  acts contrary to the rights o f  other States.^^

E. Sovereignty and Extraterritoriality

The sovereign righ t to exploit n a tu ra l reso u rces  in c ludes th e  righ t to be 
free from ex te rn a l in terference over th e ir  exploitation. B u t in case  of 
sh a re d  n a tu ra l  reso u rces, th a t  a re  th e  reso u rces  w hich  do n o t fall wholly 
w ith in  th e  exclusive contro l of one S tate , Article 3 of th e  Charter o f  
Economic R ights a n d  D uties o f  S ta tes  decrees th a t:
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resou rces. T hose decisions do n o t re s t easily, how ever w ith  a  m ore 
m odern  conception  of an  ecologically in te rd ep en d en t w orld in  w hich 
lim its are  p laced  on th e  exercise of sovereignty or sovereign rig h ts .s iln  
ab sen ce  of generally  accep ted  in te rn a tio n a l s ta n d a rd s  of env ironm ental 
p ro tection  a n d  conservation , S ta te s  w ith  s tr ic t n a tio n a l env ironm ental 
s ta n d a rd s  m ay seek  to ex tend  th e ir application  of activ ities carrie s  o u t in 
a reas  beyond th e ir  territory , p articu larly  w here  they  believe th a t  su ch  
activ ities c a u se  sign ifican t environm ental dam age to sh a re  reso u rces  
(such a s  m igratory  species, tra n sb o u n d a ry  w ate rco u rses , or air quality  
a n d  clim ate system ) or affect vital econom ic in te rest.
The perm issib ility  of ex tra-territo ria l application  of n a tio n a l law s rem ain s 
a n  open  q u estio n  in  in te rn a tio n a l law. The PCIJ®^ h a s  s ta te d  th a t  ‘th e  
first a n d  forem ost res tric tio n  im posed by in te rn a tio n a l law  u p o n  a  s ta te  
is th a t-  failing th e  existence of a  perm issive ru le  of th e  co n tra ry  - i t  m ay 
n o t exercise its  pow er in  any  form  in th e  te rrito ry  of an o th e r s ta te  ou tside  
Its te rrito ry  except by v irtue  of a  perm issive ru le  derived from 
in te rn a tio n a l cu sto m  or form a  convention. However in  th e  sam e case  
th e  PCIJ w en t on to s ta te  th a t  in te rn a tio n a l law  a s  it s ta n d s  a t  p re se n ts  
does n o t co n ta in  a  general p rohib ition  to s ta te s  to  ex tend  th e  application  
of th e ir law s a n d  th e  ju risd ic tio n  of th e ir co u rts  to p ersons, p roperty  an d  
a c ts  ou tside  th e ir  te rrito ry  a n d  th a t  th e  territo ria lity  of crim inal law  w as 
‘n o t a n  ab so lu te  princip le  of in te rn a tio n a l law  a n d  by no  m ean s coincides 
w ith  te rrito ria l sovereignty’.64
Conclusion

To conclude, it c an  be sa id  th a t  th e  principle of PSNR, in  c o n tra s t w ith  
o ther S ta te  p rac tices  (bilateral trea ty  ag reem en t w ith  foreign investors, 
env ironm enta l obligations, obligation of cu sto m ary  in te rn a tio n a l laws, 
etc.) h a s  b ro u g h t to a  s itu a tio n  in  w hich  it c an  only be p re su m ed  th e  
existence of a  very vague princip le of PSNR.
It only gives th e  general righ t of a  s ta te  to m anage a n d  con tro l its  n a tu ra l 
re so u rces  a n d  th a t  it h a s  th e  d u ty  to m ake its  people benefited  from  the 
exploitation  of su c h  resou rces. T hen the obvious q u estio n  com es w hy th e  
p rincip le w as in tro d u ced  a n d  welcom e by U nited  N ations. The an sw er is 
probably, th e  te rm  w as in tro d u ced  to  p e rsu ad e  th o se  to rm en tin g  n a tio n s 
u n d e r going th e  p h a se  of decolonization to fight w ith  th e ir  lim ited
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See above note 14, at p. 238.
Permanent Court of International Justice. 
Lotus case (France v. Turkey), PCIJ 1927. 
See above note 14, at p. 239.
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reso u rces to cope u p  w ith  w orld’s advance econom y. B ut, th a t  e ra  of 
decolonization is gone.
M oreover th e  concep t is becom ing sh rin k in g  d u e  to th e  S ta te  
in te rdependence  w ith  o th ers for technological benefit, sh a rin g  com m on 
reso u rces or for p ro tecting  th e  environm ent globally. It is also evident 
th a t, while in  th e  p a s t  em p h asis  h a s  been  p laced  on th e  S ta te s  righ ts 
a sp ec t of PSNR, it is now  tim e for a  sh ift in  focus to d u tie s  flowing from 
th is  right. The developm ent of PSNR h a s  tren d ed  to focus on th e  
form ulation  of r ig h ts  in  th e  earlier periods, b u t  b a lan ce  w ith  d u tie s  h a s  
been  increasing ly  c rea ted  by s tip u la tin g  th a t  PSNR be exercised  for 
na tio n a l developm ent a n d  w ell-being of th e  people. It is even ad d ressed  
in  th e  reso lu tio n  of PSNR th a t  th e  te rm  ‘sovereignty’ refers n o t to the  
ab so lu te  sen se  of th e  term , b u t ra th e r  to governm ental contro l a n d  
au th o rity  over th e  reso u rces  in  th e  exercise of th e  well being of th e  people 
of th e  s ta te  c o n c e r n e d . To w rap  up , it can  rightly  be  sa id  th a t  th e  
concept of S ta te  o rien ted  sovereignty is g radually  tran sfo rm in g  into 
m an k in d  o rien ted  sovereignty a ro u n d  th e  globe.
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