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Introduction

Lexically, the expression 'Public Interest Litigation' (hereinafter referred to 
as PIL) means litigation filed in a court of law for the protection of ‘Public 
Interest’, such as pollution and constructional hazards; terrorism, issues of 
livelihood and public safety and so forth. PIL is not defined in any statute. 
It has been interpreted by judges to consider the interest of public at large. ̂  
Although, the main and only focus of such litigation is on ‘Public Interest’ 
there are various areas where a PIL can be filed.^ It is not necessary, for the 
exercise of the court’s jurisdiction, that the person who is the victim of the 
violation of his or her right should personally approach the court. The court 
can itself take cognizance of the matter and proceed suo motu or cases can 
be commenced upon the petition of any public-spirited individual in that 
situation.3 Such cases, however, may be accommodated when the victim 
does not have the necessary resources to commence and continue litigation 
or his freedom to move the court has been suppressed or encroached upon. 
So, PIL is the power given to the public by courts through judicial activism^ 
to protect, secure and uphold various rights which are very likely to be 
jeopardized otherwise. Hence, PIL can broadly work as a catalyst to secure 
human rights vis-a-vis rule of law because the latter is based on the belief 
that every individual has the right to enjoy the dignity of man.^ The object 
of this paper is to assess the efficacy of PIL as an effective mechanism for 
securing human rights and the rule of law. This will be done mainly by 
analysing case law relating to PIL of various jurisdictions as well as by
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exploring the interface between and among them, i.e., PIL, Human Rights 
and the Rule of Law.

Conceptualising Public Interest Litigation

When there is an abuse or misuse of power, who can bring a case before the 
court? Can any member of the public come? Or must he have some private 
rights of his own? In many statutes or constitutional enactments it is 
enacted that in case of non-compliance, a ‘person aggrieved’ may complain 
to the court or to a tribunal. During the 19*̂ * century, those words were 
construed very restrictively.® It was said that a man was not a ‘person 
aggrieved’ unless he himself has suffered particular loss in that he had been 
injuriously affected in his money or property rights. He was not ‘aggrieved’ 
simply because he had a grievance. It was not enough that he was one of 
the public who was complaining in company with hundreds or thousands 
of others. That was laid down in 1880 by a distinguished Judge, Lord 
Justice James, in the Sidebotham caseJ But, subsequently in y Thames 
Magistrates’ Court, L o r d  Justice Parker and Denning departed^ from that 
old test. Thus, the usual and traditional concept of locus standi^° as evolved 
from the Anglo-Saxon Jurisprudence is vitiated in cases of PIL. And in 
recent years the old position has been much altered. There have been a 
remarkable series of cases in which private persons (third parties) 12 have 
come to the court and have been heard. There is now a much wider concept 
of locus standi when complaint is made against a public authority. It 
extends to anyone who is coming to the court on behalf of the public at
large. 13

The intervention of the court may be sought by way of PIL in cases where- 
a) the statutory provisions have overlooked the interests of a significantly 
affected group that would otherwise suffer in silence; and b) the existing 
rules and standards are not complied with due to indifference towards a 
particular group unjustly denying them any legal entitlements or resulting 
in unfair and hostile treatment. PIL, hence, in the legal regime provides a 
platform for protecting human rights of those who are not in a position to 
go to court for legal remedy mainly due to poverty and ignorance among 
other things. The emergence of PIL over the last twenty years has been a
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7 (1880) 14 Ch D 458, 465.
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*2 Third party (not the aggrieved) means that which is not directly injured in money or 
property. He is not the actual victim but a party (plaintiff) to the litigation.

'3 Lord Denning, The Discipline o f Law (Butterworths, 1979) 117.

18 Dhaka University Law Journal Vol. 22, No. 2, Dec 2011



salutary development towards providing the vast majority of citizens with 
access to justice and effective protection of their fundamental rights. PIL 
has thus, evolved as a powerful tool capable of fulfilling the promises that 
the constitutions held out resulting in the establishment of the rule of law.

So, where a legal wrong or injury is caused to a person or persons due to 
violation of any constitutional or otherwise guaranteed rights and the 
aggrieved persons are not in a position to challenge the illegality due to 
poverty, helplessness or financial inability and thus, cannot go before the 
court, such matters and cause of action can be brought before the court by 
any such individual who feels that justice must be brought to these 
aggrieved acting pro bono publico. Even in some situations the court may 
take reasonable steps suo moto, as it deems appropriate for the ends of 
justice, although the court itself is not an aggrieved party.

In Miss Benazir Bhutto Case, the full bench of the Pakistan Supreme Court 
held that in cases of violation of fundamental rights of a class or a group of 
persons who are unable to seek redress from a court the traditional rule of 
locus standi can be dispensed with and procedure available in Public 
Interest Litigation can be made use of, if it is brought to the court by the 
person acting bona fide. The Court also held that the rule of locus standi 
can be relaxed in order to include a person who in a bonafide manner makes 
an application for the enforcement of the human rights of a detrimental 
class of persons whose grievances go unnoticed and so unredressed.

Hence, it is convincing that Public Interest Litigation is a concept which 
recognizes maintainability of legal action by a third party (not the aggrieved) 
in a unique situation. If a plaintiff with a good case is turned away, merely 
because he is not sufficiently affected personally, it means that some person 
is left free to violate the law, and that is contrary to the rule of law and 
public interest. If the case is accepted to ensure public interest, it is referred 
to as Public Interest Litigation.

Conceptualising Human Rights

Human rights are those rights which a person can claim because he is a 
human being. Human rights literally mean the rights of man. They are also 
called natural rights. Thomas Paine may have been the first to use the term 
human rights,'s in his English translation of the ‘French Declaration of the 
Rights of Man’ adopted by the National Assembly of France in 1789 which 
prefaced the Constitution of 1791. Later on, the term ‘human rights’ has
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been used in the English text of the Universal Declaration o f Human Rights, 
1948^9 and such usage continues in this day.

So, human rights are commonly understood as worldwide inalienable 
fundamental rights backed up by state obligations and are essential for the 
existence of human beings themselves. 20 They are intrinsic to every human 
being, simply because of being human. They include all, and only, human 
persons. Around the world, people and nations have recognized the 
importance of human rights as a fundamental part of social justice . 21 They 
represent the minimal moral standards for human society. 22 The possession 
of human rights is the principal means for maintaining a notion of human 
dignity. Human rights are concerned with the dignity and self-esteem of the 
individual that are essential for securing personal identity and promoting 
human community. 23

Since, human rights inhere universally in all human beings and the 
principal means for preserving the notion of human dignity, they unlike 
other ‘possessions’ cannot normally be traded off. “Universal inherence’ and 
‘inalienability’ are the two principal characteristics which distinguished 
human rights from other rights.

For promotion and protection of human rights, PIL carries a compendious 
value as it has the ability to correct decisions and render government 
authorities accountable to citizen. It can encourage governments to make 
their human rights obligations meaningful to all parts of society and thus 
contribute to social and environmental justice. It may encompass elements 
of other legal remedies such as class actions which determine the rights of 
large numbers of people whose cases involve common questions of law or 
fact. PIL often also entails a form of judicial review, examining the legality 
of decisions and activities of public authorities or the constitutionality of the 
law. Hence, for the promotion and protection of human rights PIL plays a 
capacious role. Some important human rights, which public interest 
litigation ultimately establishes, promotes and secures are, among others; 
right to life, liberty and personal s e c u r i t y , 24 right to equality before the law,2s 
right to freedom from arbitrary arrest and d e t e n t i o n ; 26 right to freedom of

'9 Alan S Rosenbaum, The Philosophy of Human Rights: International Perspective
(Greenwood Press, 1980) 9.

20 Samantha Power and Graham Allison (eds), Realizing Human Rights: Moving from  
Inspiration to Impact (Palgrave Macmillan, 2000) 357.

21 Curtis F J Doebbler, Introduction to International Human Rights Law (CD Publishing,
2007) 173.

22 Morris B Abram, ‘Freedom from Thought, Conscience and Religion’ (1967) 2 Journal 
of the International Commission of Jurists 40.

23 Abdul Aziz Said, Human Rights and World Order (Praeger Publisher, 1978) 1.

2“* The Universal Declaration of Human Rights, 1948, art 2.

25 Ibid, art 7.

26 Ibid, art 9.
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movement; 27 right to own property; right to social security; 29 right to 
education;30 right to a standard of living;^! right to h e a l t h ;3 2  right to 
housing; right to freedom from discrimination34 etc.

Conceptualising the Rule of Law

The ‘Rule of Law’ means literally what it says: the rule of the law. The origin 
of this term may be ascribed to Edward Coke in England with his milestone 
remark that the King must be under God and the law. So, the term ‘Rule of 
Law’ is used in contradiction of the rule of man. In any society in which rule 
of law prevails it is the law that governs even though instrumentally of man, 
and no man is independent of or above the law. In such a society eveiy 
executive action must have legal sanction behind it and there is no place for 
executive action that springs from individual whim, caprice or malice. Thus, 
the arbitrary action is complete antithesis of the rule of law.35 The 
government is merely to act as per the dictates of law. Hence, the ideal of 
the rule of law in its narrow sense is often expressed by the phrase 
‘government by law and not by men’.

According to A V Dicey, the rule of law connotes at least three elements, 
firstly, the absolute supremacy of regular law; secondly, equality before law; 
and thirdly, the law of the constitution is not the source but the rights of 
i n d i v i d u a l s . 36 Criticizing this notion, Ivor Jennings opined that the rule of 
law more essentially means a democratic g o v e r n m e n t .  37 Wade and Phillips 
in this connection added that “it involves the absence of arbitrary power and 
proper exercise of p o w e r ” . 38 The Indian Supreme Court affirmed that “the 
absence of arbitrary power is the first essential of the rule of law . . . 
decisions should be made by the application of known principles and rules 
and in general such decisions should be predictable and the citizen should 
know where he is. If any decision is taken otherwise that is antithesis of the
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rule of law” .35 Bhagwati J in Bachan Sing v State o f Punjab observes, its 
postulate is intelligence without passion and reason free from desire. 
Whenever we find arbitrariness or unreasonableness there is denial of the 
rule of law”. 40

However, the principal notion of the rule of law in its substantive sense 
appears to be ‘the availability of justice’ to the masses at large in a 
determined territory without any distinction of religion, race, caste, sex, 
place of birth, etc. This is because, the rule of law is an ideal of 
constitutional legality, involving open, stable, clear and general rules and 
more importantly, even-handed enforcement of those laws.^i

In this connection, it would be no exaggeration to mention that the rule of 
law is a basic feature of the constitution of Bangladesh. It has been pledged 
in the preamble's to the Constitution that the fundamental aim of the state 
is to realize a society in which rule of law will be secured for all citizens. The 
framers of the Constitution, after mentioning ‘rule of law ’ in the preamble, 
took care to mention other concepts touching on the qualitative aspects of 
law, thereby showing their adherence to the concept of rule of law. So, to 
attain this fundamental aim of the State, the Constitution has made 
substantive provisions, where every functionary of the State must justify his 
action with reference to law. Here, ‘Law’ does not mean anything that 
Parliament may pass. Article 27 forbids discrimination in law or in State 
action and article 31 provides protection of law. Again, article 7 imposes 
limitation of the legislative that no law which is inconsistent with any 
provision of the Constitution can be passed and article 26 declares that all 
existing law inconsistent with the provisions of fundamental rights of the 
citizens, to the extent of such inconsistency, shall become void.

Securing Human Rights and the Rule of Law through PIL

PIL is closely linked to human rights and the rule of law. To the downtrodden 
and the deprived, the fundamental rights which are of deep and daily 
significance are the rights of survival or subsistence. Without these rights 
the exercise of other basic freedoms becomes theoretical and r e m o t e . pjL 
is a saviour of many human rights, such as civil rights, poverty, women’s 
rights, child exploitation, etc.^4
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The rule of law, on the other hand, is linked to human rights, because the 
former is based upon the notion that it must create an environment for 
establishing social, economic and cultural conditions, which enable men to 
live in dignity and to live with a s p i r a t i o n s . it requires an ordered legal 
framework which will permit the full development of the individual by 
ensuring certain human rights and fundamental freedoms. Again, it is a 
cardinal principle of the rule of law that human rights must of necessity be 
safeguarded and respected. A mere declaration and insertion of 
fundamental rights in the constitution is meaningless unless an effective 
and easy remedy or machinery is provided for enforcing these rights. In the 
case of Saiyyid Abu A ’la Moudoodi and Others v Federation o f Pakistan,'*^ 
Habibur Rahman J. observed: “the basic principles underlying a declaration 
of Fundamental Rights in a Constitution is that it must be capable of being 
enforced not only against the executive but also against the legislature by 
judicial process.” But, everybody may not have the capacity to visit the court 
owing to financial incapacity. So, if any person comes before the court on 
behalf of that incapable person, the former should not be barred on the 
ground of not having the locus standi. In order to securing the rule of law, 
the judicial process must be liberal and expansive. This expansion has been 
made in PIL by the court through liberal interpretation of locus standi.

Again, PIL is not only an isolated phenomenon concerning the problem of 
either locus standi or human rights, but also an integral part of the concept 
of rule of law. This is because rule of law cannot be segregated from the 
issue of access to law and justice. Without easy access to justice, legal and 
constitutional rights would be mere parchment promises or teasing 
illusions. This would further constitute a denial o f justice, which judges are 
pledged to u p h o ld .H en ce , PIL works as a nexus between \inder privileged 
group’ and judiciary’ and the outcome of which is the upliftment of human 
rights, civil and political as well as economic, social and cultural.
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It is a fact that most of the people of third world countries live below 
subsistence level.^o Only because of the prohibitive cost of lit ig a tio n ,th ey  
cannot even think of going to the court of law for justice. So, unlike 
traditional litigation, the lawyers, magnanimous individuals and social 
service organizations are coming forward for the cause of justice to these 
poor and disadvantaged people through PIL, and thereby the rule of law and 
human rights are getting secured.

In the same vain, while writing his judgment in Miss Benazir Bhutto Case,^^ 
Muhammad Haleem CJ held that the rationale behind the traditional 
litigation, which was essentially of adversarial character in which only the 
person who was wronged could initiate proceedings, was ‘to limit it to the 
parties concerned and to make the rule of law selective to give protection to 
the affluent or to serve in aid of maintaining the status quo of the vested 
interests’. In the judgment it was declared that the relaxation of the rule of 
standing requirement provides, ‘access to justice to all’, and also gives a 
broad-based remedy against the violations of human rights. Besides, 
emphasized was given that while interpreting the constitution, 
interpretation must be derived from the provisions of the constitution which 
‘saturate’ and ‘invigorate’ it like the objective resolution, fundamental rights 
and directive principles. This, it was declared, would amount to socio­
economic justice and would lead to the establishment of an egalitarian 
society through a new legal order which will string and uphold ‘equality 
before law' and ‘equal protection of law’. Indeed, these two norms are closely 
associated with the protection of human rights and establishment of the 
rule of law. And owing to such nexus the urge for these two norms could be 
found in different human rights instruments, for example; Article 7 of the 
Universal Declaration o f Human Rights, 1948^^ provides: “All are equal before 
law and are entitled without any discrimination to equal protection of the 
law. All are entitled to equal protection against any discrimination in 
violation of this Declaration and against any incitement to such 
discrimination.” The International Covenant on Civil and Political Rights, 
1966 in Article 26 states: “All persons are equal before the law and are 
entitled without any discrimination to the equal protection of the law.” In 
the same way, the International Covenant on Economic, Social and Cultural 
Rights, 1966 in Article 3 declares that state parties must “. . . ensure the 
equal right of men and women to the enjoyment of all economic, social and 
cultural rights set forth in the Covenant.”
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The above-mentioned human rights norms have also found expression in 
major regional human rights instruments^'* and national c o n s t i t u t i o n s  

throughout the world. And from that point of view, it is convincing that the 
concept of PIL plays an important role in advancing human rights norms- 
‘equality before law’ and ‘equal protection of law ’ on one hand, and the rule 
of law on the other. Because, strict follow up of the rule of locus standi 
stands as an impediment, rather than carrying into effect these two 
significant human rights norms. So, to overcome this impediment and to 
ensure equality before law in practice, the concept of PIL developed by the 
court has been playing an effective role. Actually, when the court passes 
any orders in PIL, the court does not do so with a view to mocking at 
legislative or executive authority or in a spirit of confrontation but with a 
view to enforcing the constitution and the law. Because, it is vital for the 
maintenance of the rule of law that the obligations which are laid upon the 
executive by the constitution and the law should be carried out faithfully 
and properly within the legal paradigm.

PIL has thus, developed a new jurisprudence of accountability of the state 
for constitutional and legal violations, adversely affecting the interest of the 
weaker sections in the community. Various PIL decisions in different 
jurisdictions demonstrate how courts have given impetus to the promotion 
and protection of human rights, by expanding the meaning of fundamental 
right to equality, life and personal liberty. In this process, the rights to 
speedy trial, free legal aid, dignity, education, medical care, right against 
torture, sexual harassment, solitary confinement, and so on have emerged 
as human r i g h t s . This further gives the idea that, at least in those cases 
human rights would have been threatened if they were thrown away. PIL is 
thus, a part of a process of ensuring access to law and justice as well as a
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part of constitutional c o m m i t m e n t .  59 Various instances of judicial activism 
can be referred to here where the court through PIL has established, 
promoted and secured human rights and the rule of law.

Though in India, Krishna Iyer J. introduced an expansive construction of 
locus standi in 1976,6° Bangladesh it happened 20 years later when 
BELA filed a case, commonly known as FAP-20 case.^^ Prior to that. Dr 
Mohiuddin Farooque, founder of BELA, filed a petition^^ against the four 
authorities of the governments'* responsible for the enforcement of various 
civil rights^s like, encroaching on public properties at the time of election 
campaign; saturation of footpaths and other public places with election 
camps; incessant use of loudspeakers and other noisy instruments; 
covering walls with election slogans; traffic jams resulted from unscheduled 
and unregulated processions and so on. The High Court Division (HCD) of 
the Supreme Court of Bangladesh issued a Rule Nisi upon the respondents 
asking them to show cause as to why they should not be directed to comply 
with the directives issued by the Election Commissioner touching upon 
various laws. The rule, however, was disposed of, following assurance from 
the Attorney General that the government would take all necessary steps to 
implement all the directives of the Election Commission. So, this case 
worked as a catalyst for protection of certain human rights which in 
essence has advanced the rule of law.

In Dr Mohiuddin Farooque v Election Commission & Others, a writ petition
was filed by Dr Mohiuddin Farooque in the HCD of the Supreme Court 
praying for intervention of the court in restoring the public medical services 
and care all over the country disrupted by the continuous strike of
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Bangladesh Civil Service (Health) cadre doctors. The respondents®® were 
directed by way of mandatory injunction to call off the strike of the doctors 
of all the government medical hospitals, complexes and centres immediately 
with effect within 24 hours from the date of service of notice and to join their 
offices respectively. It was a case of great public importance and involved 
the interest of the nation as a whole, as the entire system for getting 
treatment by the people had become paralyzed and the sufferings of the 
people knew no bounds. Similarly, the court has broadened its mandate by 
giving protection to the consumers against all unscrupulous activities in 
releasing the consignment of radiated milk®® as well as contaminated 
drink.

On the basis of PIL, the meaning of ‘right to life’ has been given an extensive 
meaning and is still expanding. The Supreme Court of Bangladesh made it 
clear that ‘right to life’ includes anything that affects life, public health and 
safety. It includes the improvement of public health by creating and 
sustaining conditions congenial to good health and ensuring quality of life 
consistent with human d ig n i t y . In  Biplob Kumar Roy v Bangladesh & 
Others'^^ the court cancelled a lease of open fisheries for protecting the rights 
of the poor fishermen community and ensuring their livelihood. In another 
case,'̂ 3 the court directed to ensure safe and healthy environment to the 
workers also. Moreover, various matters of environmental issues have been 
brought before the court in Bangladesh by way of PIL where the court has 
been approached to redress a variety of issues like, air p o llu tion ,veh ic le  
pollution,75 unlawful construction, lake filling up,^7 unregulated operation
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of brick f i e l d s , h i l l  cutting,^^ gas explosion, 8° Sundarbans conservations,si 
illegal sand co lle c t io n ,s to n e  crushes and so forth. It is pertinent to 
mention here that right to environment is an important human right, which 
is frequently ascribed to ‘right to life’. The origin of a right to environment 
can be found in the Stockholm Declaration. Subsequently, several 
international and regional human rights instruments have included various 
statements of the right to environment, ss
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Bangladesh Environmental Lawyers Association (BELA) v Bangladesh and Others
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Available at <http://untreaty.un.org/cod/avI/ha/dunche/dunche.htmI> accessed 3 
March, 2013.

The United Nations Charter, 1945 does not define human rights to environment. 
However, the term can be interpreted through the concept of ‘well-being’. Similarly, 
the UDHR, 1948 does not mention a human right to environment. It affirms the right 
to life and a right to a standard of living adequate for health and well-being. The 
ICCPR and the ICESCR affirm that every human being has the inherent right to life’ 
and the right of everyone ‘to the enjoyment of the highest attainable standard of 
physical and mental health’ through ‘the improvement of aU aspects of environmental 
and industrial hygiene’. In environmental terms the ‘right to life’ may include a 
positive obligation on the state to take steps to prevent a reduction of or an extension 
of life expectancy. For example, by providing better drinking water or less polluted 
air. Article 8 of the European Convention on Human Rights incorporates the right to 
be free from interference with one's home and property. The limited case law in this 
area usually deals with noise pollution, for example, in alleged nuisance complaints 
about excessive aircraft noise at Heathrow Airport the European Court on Human 
Rights found that the benefits to the community out-weighed the individual's right 
to bring a claim. However, in the case of Lopez Ostra v Spain (20 EHRR 277 of 9 
December, 1994), the Court ruled that the applicant suffered health problems from 
the fumes of a tannery waste treatment plant operating a few meters away from her 
home. Again, Economic, Social and Cultural rights include the right to a healthy 
environment, a decent working environment, decent living conditions and to health. 
These rights are covered by various treaties which establish the close relationship 
between socio-economic development, environmental and human rights concerns. 
The 1981 African Charter on Human and Peoples’ Rights was the first human rights 
treaty to expressly recognize the right of ‘[a]ll peoples’ to a ‘satisfactory environment 
favourable to their development’. Within Europe, the Organization o f Economic and 
Development (OECD) stated that a ‘decent’ environment should be recognized as one 
of the fundamental human rights. The Organization o f American States introduced a 
right to environment in its 1988 Protocol o f San Salvador.
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Since 1996, Bangladesh Legal Aid and Services Trust (BLAST)®^ has filed 82 
public interest litigation petitions in the Supreme Court of Bangladesh.®'^ 
These petitions have resulted in judicial orders for government action to 
comply with statutory duties, and have led to expanded interpretation of 
fundamental rights guaranteed under the Constitution of Bangladesh. 
Significant PIL petitions include: challenging arbitrary arrests and
unreasonable police remand and obtaining guidelines to safeguard persons 
under arrest and detention;®® securing the right to fair trial;®® challenging 
delays in trials of under-trial prisoners;5o challenging incarceration of 
children in prisons;®^ securing consumer safety;®2 safeguarding health 
rights;53 seeking protection of workers’ rights for safety in the workplace;®^ 
ensuring access to j u s t i c e ; ® ^  preventing forced eviction and displacement 
and securing alternative rehabilitation of slum dwellers challenging 
gender discrimination in public employment;®'^ challenging the failure of 
state authorities to ensure safety and security of women through taking
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of Law.
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action against extra-judicial penalties by informal village t r i b u n a l s and 
directions for the establishment of courts and furthering the separation of 
the judiciary from the executive in the Chittagong Hill Tracts.

Indeed, apart from the PIL petitions initiated by BLAST, a large number of 
PIL petitions (referred to earlier) were initiated by Ain O Salish Kendro (ASK), 
Bangladesh National Women’s Lawyers Association (BNWLA), and 
Bangladesh Environmental Lawyers Association (BELA) whereby millions of 
people were benefited and thereby human rights were secured. For 
instances, Doctors strike case,^®® where the court ordered the doctors to 
join to their respective hospitals immediately and thereby the common 
people got a reality to their right to medical care; Slum dwellers c a s e , ’ o i 

where the court ordered not to evict the slum dwellers from Dhaka city and 
thus they got secured their right to shelter; Industrial pollution c a s e ,  10 2  

where the court ordered to ensure appropriate pollution control measure 
and thereby general people got a reality to their right to health.

Thus, the aforesaid matters of great public interest, brought before the court 
through PIL, have protected, promoted and secured human rights in 
respective fields. And at the same time, in a society where human rights 
are given proper protection, the rule of law gets secured in a parallel way. 
Hence, as a whole, for securing human rights and the rule of law, PIL is 
causative perhaps, effective.

In India, M.C. Mehta, as a petitioner in person, was a pioneer in bringing a 
large number of issues to the court concerning environmental and economic 
degradation. These included the issues arising out of the leak of oleum gas 
from a factory in Delhi, 103 pollution in Delhi, the danger of the Taj Mahal 
from the Mathura r e f i n e r y ,  regulation of traffic in Delhi^oe and the 
degradation of the Ridge area in Delhi. The Indian court, has given
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remedies in various other matters like, health right of workmen, right to 
emergent treatment, right of patients undergoing ophthalmic treatment 
at Eye Camps, right against medical negligence, right to quality blood 
transfusion, right to protection against injurious drugs, etc. Besides in 
Pakistan also, the term ‘right to life’ covers clean atmosphere and 
unpolluted environment, adequate level o f living, 112 quality of life,ii3 
clean water, etc.

However, owing to the elaborative attention given in the field of PIL, now the 
ambit of PIL is not confined to any particular field. For example, relief was 
granted and appropriate directions were given in respect of sexual 
exploitation of juvenile under-trial p r i s o n e r s ,  illegal detention for three 
decades, 116 holding under-trial prisoner for eight years without trial, 
trafficking of children by foreigners, 1 is allotment of a space reserved for a 
park to a private hospital, death by starvation, 120 challenging
international treatyi^i and so on.

These cases have clearly led to an expansion of the concept of locus standi. 
Along with this, the court’s doors have been opened for the voiceless poor, 
the disadvantaged and weaker sections of citizens who are otherwise 
powerless and unable to gain access to law and justice. By giving a 
constitutional dimension to applicable rules and procedures, particularly in 
the field of human rights enforcement, the court has spearheaded judicial 
activism ensuring compliance with and the implementation of human rights 
guarantees. The court is no longer a mere umpire for adversaries who 
choose to fight their gladiatorial legal battles before it. 122 instead, it has 
undertaken factual investigation in appropriate cases or directed that- a)
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reports are to be filed in compliance with its directions and orders; and b) 
steps have to be taken to monitor such compliance under its direct 
s u p e r v i s i o n .  123 Thus, such judicial activism has enabled the court to play 
the role of a social auditor or judicial ombudsman by providing a powerful 
check on executive excesses and corruptions through preventing misuse or 
abuse of powers and wastage of public funds.

Prospects of PIL in Securing Human Rights and the Rule of Law

PIL as it has developed in recent years marks a significant departure from 
traditional judicial proceedings. The court is now seen as an institution not 
only providing relief to citizens but also venturing into policy formulation, 
which the state must follow. With the liberalization of !ocus standi, PIL has 
greater prospects in ameliorating the conditions of the downtrodden and 
deprived sections of the people by providing remedy to their sufferings and 
making fundamental rights in the constitution a reality.

In United States of America, where the liberalising trend in the rule of 
standing has already reached maturity, courts have recognized not only 
taxpayers’ or competitors’ or consumers’ standing asserting economic or 
uneconomic interests but also the standing to include aesthetic and 
environmental interests also. 124 The courts have recognized standing in 
citizens’ groups concerned with protection of natural, scenic and historic 
resources and a National Conservation Organization challenging the 
construction of expressway; 125 a public benefit corporation bringing a class 
action against a proposed nuclear detonation; an organization devoted to 
environmental protection challenging the use of D D T ;  1 2 7  a citizens’ group 
attacking a model cities programmer; ‘ 28 and a conservationist organization 
challenging mining and timber cutting in a national forest. 129

In the United Kingdom, the PIL movement started with the Blackburn 
cases. 13° Blackburn, a former Member of Parliament, took up many cases 
before the Court of Appeal which involved matters of public concern. The 
court granted him locus standi to challenge the police inaction in 
prosecuting big gambling houses, i3i governmental action relating to the 
joining of European Economic Common Market, 1^2 and enforcing
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pornography law. Similarly, the court allowed standing to Ross 
McWhirter (he was one of twin brothers who produced the Guinness Book 
of Records) to file petition for injunction restraining Independent 
Broadcasting Authority from telecasting a film which according to him was 
outrageous -  ‘a shocker, the worst ever’; >34 to seek a writ of prohibition for 
failing to properly use their censorship p o w e r s ;  challenge the actions
of public officials, >36 etc.

In India, until the PIL was developed by the Supreme Court, justice was a 
remote and theoretical notion for the masses. They were unaware of the law 
or of their legal rights, unacquainted with the niceties of procedure involved, 
and too impoverished to engage lawyers, file papers and bear heavy 
expenditure on dilatory litigation. The vested interests that exploited them 
were emboldened to continue with their cruel and illegal practices with 
impunity. By propounding the thesis that citizens should be enabled to 
enjoy the ‘right to life’ and liberty’ guaranteed under Article 21 of the 
Constitution, 137 the Supreme Court of India enlarged the scope of locus 
standi to include the rightful concern of other citizens willing to espouse the 
cause of their less fortunate countrymen. Understandably, an increasing 
number of cases have come up before the Supreme Court and in some 
instances it has acted suo motu in converting newspaper reports and letters 
recounting incidents of gross exploitation and inhumanity into writs. >38

In Bangladesh, besides other cases of public interest, some writ petitions 
have also been filed and disposed of by the Supreme Court specially in order 
to address environmental justice. Here the agenda of PIL was mainly based 
on strategic issues to generate awareness amongst the common people and 
all the actors for development of a realistic regulatory framework and 
environmental jurisprudence. Following a BELA c a s e  >39 in 1996, the 
concept of PIL was recognized by the judiciary that has allowed the millions 
of voiceless an access to the formal justice system. Meanwhile, BELA,
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BLAST as well as other NGOs (non- government organizations) have 
initiated a large number of public interest cases. These cases, also stated 
earlier, involve a wide range of issues including river pollution, industrial 
pollution, 142 vehicular pollution, ̂ 3̂ labour welfare, ̂ 44 compensation for 
losses inflicted by development p ro jec ts ,en croa ch m en t of important 
wetland and relocation of industry, payment of environmental 
compensation in development project,'47 unlawful filling of flood plan 
zones, 148 etc. As a result o f those cases, millions of common people have 
been benefited and thereby human rights have been protected ultimately 
resulting in the establishment of the rule of law.

Thus, a change is taking place in the judicial process through various public 
interest c a s e s ,  ^49 where the court has introduced new methods, devises and 
strategies for the purpose of providing access to justice to the common mass 
deprived of their basic human rights. In this connection, it would be 
worthwhile to quote a passage from Mr Justice Krishna Iyer from his book 
Law and the Urban Poor in India:

Please remember that procedure is not an alibi to strangle the right 
to life, nor a priestly ceremonial for a decent burial o f a fundamental 
liberty. Considerations of a routine kind cannot hold good where 
human disasters are the price, iso
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So, PIL represents a daring, and in some respects unique response to a 
problem of unparalleled proportions in the legal world. The commitment of 
judges to PIL reflects their conviction that the courts are bound to make a 
relevant and meaningful contribution to the alleviation of tensions and to 
preservation of the social fabric. The phenomenon of PIL is one, which seeks 
to reach out to the segments of a community bereft of influence, privilege or 
even basic opportunity, and to assure them, at least in a fundamental sense, 
of the benefits of the legal order, which could hardly be achieved through 
conventional l i t i g a t i o n .  ^ 5 2  p i L  brings justice within the reach of the poor 
masses. It has the objective of promoting and vindicating public interest 
which ensures that violation of constitutional or legal rights of large 
numbers of people who are poor, ignorant or in a socially or economically 
disadvantageous position, must not go unnoticed and unredressed.

Conclusion

In the legal discourse, PIL has achieved an identity of its own in spite of the 
refusal of the concept of actio popular. The emergence of the concept and, 
even more strikingly, its unrepentant dimensions in the current practice of 
various courts, clearly in conflict with traditional norms of judicial 
detachment and objectivity, represent a bold response to the perceived 
implications of social inequality and economic deprivation, The poor and 
the disadvantaged, in comparison with the rich and advantaged, are entitled 
to ‘preferential c o n s i d e r a t i o n ’ ^ s s  owing to their own wretched standing and 
stinted capacity, But, that treatment was frequently denied to them till 
the emergence of PIL. Today, that denial is difficult, perhaps impossible. 
This is because other people can bring the case before the court of law on 
behalf of those poor segments of society. Today people do not feel that- a) 
the constitution and the law are meant only for the benefit of a fortunate 
few; and b) have no meaning for the large number of poverty-stricken, half­
clad, half-hungry people. And these are the feelings which should never be

Public Interest Litigation 35

151 G L Peiris, ‘Public Interest Litigation in the Indian Subcontinent: Current 
Dimensions’ (1991) 40(1) The International and Comparative Law Quarterly 66 .

152 Ibid, 89.

153 Andrewe Byrnes, Jane Frances Connors and Lum Bik (eds), Advancing the Human 
Rights o f Women: Using International Human Rights Standards in Domestic Litigation 
(1997) 135.

154 Ibid, 6 8 .

155 Ibid.

The Indian Supreme Court held that “The concern shown (by the law) to the rich and 
well-to-do much greater than that shown to the poor and disadvantaged because the 
former can, on account of their dominant social and economic position and large 
material resources, resist aggression on their rights where the poor and the deprived 
just do not have the capacity or the will to resist and fight,” see, Bihar Legal Support 
Society v Chief Justice o f India (1986) 4 SCC 769. See also, for discussion of general 
aspects of public interest litigation, S K Agarwala, ‘Public Interest Litigation in India: 
A Critique’ (K M Munshi memorial lectures, 1985); P N Bhagwati, ‘Judicial Activism 
and Public Interest Litigation’ (1985) 23 Columbia Journal o f Transnational Law 561.



allowed to grow^s^- as these feelings have already been clarified by PIL as
perilous to human rights and the rule of law.

Hence, the role of PILs provides a useful illustration of how their
contribution to human rights have improved and strengthened the rights of 
disadvantaged groups on one hand and secured the rule of law on the other. 
The broader is the application, the more is the success. So, it would be no 
exaggeration to conclude that PIL, under the prevailing conditions stated 
above, has emerged as an effective mechanism of judicial activism to secure 
human rights and the rule of law.
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