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1. Introduction

The issuc of members’ right in the decision making roughly relates to the
traditional theorctical conception of the member’s ownership in the company.
In the context of corporate governance, it is generally believed that the
members being the owner of the company should be allowed to hold the
ultimatc control of the company in their hands. To some extent, this belief is
reflected in the fabric of the company law which requires member’s approval
for basic changes to the constitutional structure of the company, and which
may give members the right to control the composition of the company’s
board of directors through a power to elect or remove them. The provisions
of the Companies Acts of both the United Kingdom (UK) and Bangladcsh
regarding the member’s right of the decision making maintain a clear
resemblance with this belicf. In fact, the Company Laws of both the UK and
Bangladesh are founded upon the concerns of striking an appropriate balance
between, on the one hand, allowing directors to manage the business of the
company and, on the other, retaining for members a degree of control over
the company that is appropriate in light of their ownership of it. This can be
cxemplified from the fact that the Companies Act ol both the UK and
Bangladesh rccognizes that the director has power to call meeting of the
company at any time in onc hand, and similarly, onc-tenth of the holders of
the issued share capital has right to require the directors to call a meeting of
the company on the other.

Given this, the Acts of these two countries converge on some common points
regarding the procedure and requirement of decision making on the
company’s affairs. Thus, under both the jurisdictions, special resolution is
rcquired for the alteration of the articles of the company. And the members of
the company shall not be bound by the alteration of articles regarding the
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liability. If a corporation is a member of a company, it is common to both the
countries that by resolution the directors may authorizc a person or persons to
act as its representative or representatives at any meeting of the company.
Similarly, every member shall be entitled to receive a notice of the meeting
of a company with the statement of the business to bc transacted at the
mceting. But the accidental omission to give notice to or the non-reccipt of
notice by any members shall not invalidate the proceedings at any mccting.
Despite having such convergence, the Companics Acts of the UK and
Bangladesh differs on many places. Unlike thte UK laws, the company laws
of Bangladesh contain no provision that when the nct assets of a public
company are half or less of its called-up share capital, the directors must call
a gencral meeting of the company to consider whether any steps should be
taken to deal with the situation. Again, Bangladesh law does not should
provide provision for amending articles of the company by agreecment of all
members of the company, or by order of the court or other authority having
power to alter the company’s articles. Maybe, the gravity of divergence on
the other points is only marginal. Having said this in the background on
making a comparative study between the Unlted Kingdom and Bangladesh,
the present article is, however, designed to show all the points of divergence
and convergence between the provisions of the Companics Act regarding
member’s decision making.

2. General Principles of Members® Decision Making and Restrictions

- Under the gencral law of company, the important voting rights arc granted to
members. This voting rights works as a fundamental tool of member’s
decision making. Roughly put, members of public companics have more
extensive voting rights than members of proprictary or private companies.
And members of listed companies have more extensive voting rights than
members of unlisted companies. However, members’ voting rights arc
limited to the matters cxpressly provided for in the Companies Acts.
Generally, thc members of a company may have a right to vote on some
dccisions relating to the structure or constitution of the company, including
adoption and amendment of memorandum and articles of the company,
change of company name and type, certain transaction affccting sharc capital,
appointment and rcmoval of directors, certain part of the directors’
remuneration and ‘benefits, the appointment and removal of the company’s
auditors, certain transaction by or with the company, members’ voluntary
winding up etc. Generally, corporate actions that vary or canccl rights
attaching to a class of shares require the approval of the members whose
rights are affected. The power to issue new sharcs in the company belongs to
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the board of dircctors. Generally member consent is not required for the issuc
of ncw shares.

Membecrs may control the composition of the board of dircctors by exercising
their power of clecting and removing directors or a power to remove dircctors
or a combination of both. Ilowever, the existence of this power depends on
the type of company and the terms of its internal governance rules. Gencerally,
the board of directors arranges for members’ meeting to be held. But a
specificd minimum number of members can either request the directors to
call a meeting or convenc a mecting themselves. The general principle of law
requircs that meetings must be called for proper purposes and must be held at
a rcasonable time and place. The board of dircctors may convenc general and
class mecting when those mectings are necessary for the administration of the
company’s affairs. The power to do so is a part of the board’s general power
of management undcr the internal governance rules and at common law.

It is also a gencral rulce that the person who convencs the meeting will
determine its agenda. But the agenda cannot include resolution that the
general meeting has no power 1o pass, such as resolution rclating to matters
solely within the powers of the board. A key principle ol the law governing
mectings is that members should reccive adequate notice of the matters to be
considcred at the mceting. The law also imposcs procedural rcquircments
relating to thc conduct of mccting such as quorum rcquircments,
requircments for the conduct of mecting via technology, proxy rules and rules
about who is cntitled to spcak at a mecting. A mceting is to be run by a
chairperson who can control the conduct of the meeting.

‘There .is also general law authority for the proposition that members of a
company are bound by dccisions on which they all agree even where the
formalitics required for a gencral meeting have not been complied with. And
it is based on doctrine of cstoppels. For well over a century, the courts have
imposed a general restriction on the voting power of the majority. This
restriction is called the cquitable limitation on majority voting power, which
restricts action that is beyond the authorized or legal powers given to the
majority. Membcrs have a number of personal rights and thesce rights cannot
be taken away by majority: members. Certain action of the majority may be
invalid if they arc inconsistent with statutory provisions that opcratc to
protect interest of minority sharcholders. In certain circumstances, members
who have an interest in the outcome of a decision that is different from that of
the members gencerally are prevented from voting on that decision.
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3. Members’ Decision making and Restrictions under the Law of Bangladesh
and UK

3.

®

(i)

(iii)

(iv)

1.

Mecembers® Decision making and Restrictions under the Law of
Bangladesh: The Companics Act, 1994
Structural or Constitutional Decision

Adopting and amending the memorandum and articles of the company:
According to scction 5 of the Companies Act 1994, some persons have to
subscribe their names to a memorandum of association. Under section 12, a
special resolution is required for the alteration of the provision of the
memorandum with respect to the object of the company. The alteration of
the memorandum shall not have any cffect until it is confirmed by the court.
Before confirming the alteration, the court must be satisficd that suflicicnt
noticc has been given to any persons or class ol persons whose interest
would be affected by such alteration.

According to scction 20, a special resolution is required for the
alteration, cxclusion or addition of any provision in the articles of the
company. But such altcration must be subjcct to the provisions
contained in the Act and memorandum of the company.

Changing the Company’s Name or Type: Under scction 11, any company
may change its name by a spccial resolution and subject to the written
approval of the registrar. The change of the name shall not affect any rights
or obligations of the company, or render defective any legal proceedings by
or against the company.

According to scction 231, if a company alters its article so as to
exclude the provisions relating to private company and il it has at
lcast seven members, it shall be treated to be public company from the
datc of altcration. But scction 232 requires that for the conversion of a
public company, having not morc than fifty members, into private
one, the provisions, rclating to the public company, must be altered by
passing a special resolution so as to include the provisions relating to
the privatc company.

Varying Class Rights: Where the share capital ol'a company is divided nto
different classes of shares, section-71 proteets the rights of holders of those
classes of shares by requiring that for variation in their rights there should be
a provision in thc memorandum or articles of association authorizing the
variation of the rights attached to any class of shares and thesc should be
sanctioned by a special majority of the sharcholders of that class.

Any number of dissenting members holding at lcast ten percent of the issued
sharcs of that class may, within fourtcen days of the resolution, apply to the
court to have the variation cancelled. Where any such application is made.
the variation shall not have effect until it is then confirmed by the court.
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\9)

Approving Certain Corporate Action Affecting Share Capital:
According to scction 53, a company, limited by sharcs, has power, if so
authorized by the article, to increase its share capital by the issuc of new
shares of such amount as it thinks expedicent. This power of thc company
must be excrcised in its general meetings.

Generally a company limited by shares has no powcer to buy its own
sharcs or the sharcs of the public company of which it is a subsidiary
company. Under scction-59, a company, having sharc capital, may
reduce its sharc capital by its spccial resolution and subject to the
confirmation of the court on petition.

Scction 58 states that a public company limited by shares shall not
give, by way of loan, guarantee, and thc provision of sccurity or
otherwise, any financial assistance for the purposc of or in connection
with a purchasc by any person of the sharcs in the company.

If so authorized by the articles, under scction 53 the company has
power to consolidate and divide all or any of its sharc capital into
sharcs of a larger amount than its existing shares, and also to sub-
dividc its shares into sharcs of small amount than is f{ixed by the
memorandum. But such power of company must be excrcised in the
general meeting.

Selecting the Board and the Auditor

(i)

(ii)

Appointing and removing -directors: Only a natural person can be
appointed as dircctors of a company. According to scction 91, the
subscribers of the memorandum shall be regarded to be directors of the
company until the first directors are appointed. The members of the
company shall elect the directors from among their number in the general
mecting. Under section 101, the members of the company may, by passing a
resolution in gencral meeting, authorize the board of dircctors to appoint
alternate dircctors.

Scction 106 requirces that an extraordinary resolution must be passed for the
removal of a sharc holder director of any company before expiration of his
period of officc. But the company may appoint another person in his stead
by passing an ordinary resolution.

Approving dircctors’ remuneration and benefits: Under scction 292, a
company can appoint in general mecting onc or more liquidators for the
purposc of winding up the affairs and distributing the assets of the company
and fix their remunecration.

According 1o section 119, the company shall specify the remuncration of the
managing agent in the document of the appointment. And any stipulation for
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remuncration additional to such remuncration shall not be binding on the
company until sanctioned by the special resolution of the company.

According to section 107, the directors of a company or of a subsidiary
company of a public company cannot sell or dispose of the undertaking of
the company and remit any debt by a director without the consent of the
company in gencral mecting. On the other hand, scction 104 states that
director cannot hold office of profit under the company without the consent
of the company in general meeting.

According to scection 210, where the auditors are appointed by the board or
thc government, the remuneration shall be fixed by the board or the
government respectively. And in all other cases, the remuncration of the
auditors shall be determined by the company in general meeting.

(ili)  Appointing and removing auditors: Under scction 210, the board of
directors shall appoint the first auditors within the one month of the
registration of the company and if the board fails to so appoint, the company
may appoint the first auditors in the general meeting. ‘Then every company
shall, at cach annual gencral meeting, appoint an auditor or auditors.

The company may, at a gencral meeting, remove any f{irst auditor appointed
by the board and appoint in his place another person who is nominated by
any member of the company. On the other hand, any auditor may be
removed from his office before the expiration of his term only by a special
resolution of the company in the general mecting.

Vetoing Certain Related Party Transactions

According to scction 103, a company cannot make loan or give any guarantec
or provide any sccurity of a loan made by a third party to any dircctor, firm of
the director, privatc company of which the director of the lending company is
the director or member or any public company whosc managing agent,
manager or director is accustomed to act in according with the direction of
the director of the lending company, unlcss it is sanctioned by board of
directors and approved by the members in the gencral mecting.

Under scction 132, the dircctors, interested in the contract for the
appointment of a manager or managing agent of the company, shall send an
abstract of the terms of such contract and a memorandum clearly indicating
the naturc of the interest of them in such contract to cvery member of the
company.

Section 130 requircs the directors shall, directly or indirectly intercsted in any
contract or arrangement cntered into by the company, disclose the nature of
his intcrest at the mecting of the directors at which the contract or



Appointment And Removal Of Company Directors [n Bangladesh 31

arrangement is determined. Scection 131 prohibits such interested directors
[rom voting on such contract or arrangement.

Under scction 133, where the company is an undisciosed principal in any
contract cntered into by any manager or other agent of the company, such
manager or agent shall make a memorandum of the terms of the contract
specifying the person with whom 1t is made, and deliver it to the registered
office of the company and dircctors.

Convening Mcctings

(i)  Who can request a members’ meeting? Scction-81 provides that cvery
company must hold a general mecting called the annual general meeting
every year but more than fifteen months shall not clapse between the
meetings. A company must hold the first annual general meeting within
cightcen months of its incorporation. But the register has power to extend
the time for holding such mectings if an application is made within one
month from the date of expiry of the period specificd for holding such
meeting,

But if a company fails to hold its annual general mecting within the
prescribed time, any member of the company may apply to the court and the
court may call or direct the calling of a general mecting of the company and
give such ancillary or conscquential divection as the Court thinks expedient
in relation to the calling. holding and conducting of the meeting,

Scction 83 provides that any contributory (present and past member liable to
contribute to the assets of the company) may apply to the court to wound up
a public company in default of holding statutory meeting and filing statutory
report. And instcad of directing the winding up company, the court may give
directions for the presentation of the report or for holding the meeting or
make such order as may be just.

According to scction 83, every public company limited by shares and every
company limited by guarantec and having a share capital shall. within a
period of not less than one month and not more than six months from the
date at which the company is entitled to commence business, hold a
statutory mecting (general meeting of the members ol the company).

Under scetion 84, one-tenth of sharcholders of a company having sharc-
capital or one-tenth of voting power of the company having no share-capital
may send a requisition, stating the object of the mecting, to the directors of
the company to hold an cxtra-ordinary mecting of the company. If the
dircctors fail to hold the mceting, the majority of requisitionists in value
may call the mecting. And the requisitionists shall be entitled to costs
incurred therein.
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(iii)
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Who decides the agenda? Under scction 83, the members of the public
company present at the meeting shall be at liberty to discuss any matier
relating to the formation of the company or arising out ol the statutory
report. whether previous notice has been given or not. But a resolution
cannot be passed of which notice has not been given in accordance with the
provisions of this Act. Scction 84 requires that. the requisitionists of the
extraordinary mecting must state the object of the mecting and the
requisition may consist ol several documents.

What arc notice requirements? According to section 83, an annual genceral
mecting may be called by fourtcen days™ notice in writing. and a mecting
other than an annual gencral mecting or a mecting for the passing ol a
special resolution may be called by twenty one dayv’s notice in writing. But
an annual gencral mecting may be held on shorter notice with tlie writlen
consent of all the members entitled to attend and vote thercat. And any other
mecting may be held on shorter notice with the written consent of 93% of
the sharcholders or voting power of the company.

Under scetion 85, cvery member shall be entitled to reecive a notice of the
mecting ol a company with the statement of the business to be transacted at
the meeting. But the accidental omission to give notice or the non-receipt of
notice by any members shall not invalidate the proceedings at any meeting.

Conducting Meetings

(1)

(i)

(ii)

What is the quoram? According to scction-85. the case of a private
company whose number of members does not exceed six, two members and
if such number exceeds six, three members, and i the case of any other
company, five members personally present shall be a quorun.

Who are proxies? According to Schedule-l and scsciton-85 ol the
Company Act, 1994, the instrument appointing a proxy shall be in writing
under the hand of the appointer or his attorney duly authorized in writing or
if the appointer is a body corporate under the common seal or under the
hand of an officer or attorney so authorized.

[ there are no contrary provisions in the articles, a proxy need not be
a member of the company. The appointment of proxy is not allowed
in respeet of a company limited by guarantee. Proxics must be
deposited at least 48 hours before the meeting. The board of directors
may scnd out proxy forms in their own favor with notice of the
meeting and for these to be stamped and addressed at the company’s
cxpense.

Representative of corporate members:  According 1o section-86. a
company which is a member of another company may. by resolution of the
dircctors, authorize any of its official or any other person o act as its
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representative at any mecting of that other company. and the ‘person so
authorized shall be entitled 10 exercise the same powers on behalf of the
company which he represents as if he were an individaal sharcholder of that
other company.

What Is the Chairperson’s Role?

According to scction 83, il there is no contrary provision in the articles of the
company, the members present at a mecting may ¢lect any member to be
chairman thercof. The chairman of the meeting shall be entitled to demand a
poll. Under scction 87, where a poll 1s demanded in respect of any
extraordinary or special resolution, the poll may, in according with the
articles, be taken in such manner as the chairman may direct. 1f the chairman.
so direct. the poll shall be taken at the mecting at which it is demanded.

Why might a meeting be adjourned?

Scction 83 provides that the meceting may adjourn [rom tinmic to time and any
resolution, of which notice has been given whether before or after the former
meceting, may be passed at such adjourned mecting. The adjourncd mecting
shall have the samce powers as an original meeting. if there is absence of
quorum. the meeting may be adjourn.

According to scction 298, *if the mecting of the company at which the
resolution for voluntary winding up is to be proposced 1s adjourned and the
resolution is passed at an adjourncd mecting, any resolution passed at the
meeting of the creditors held in pursuance of subscction (1) shall have effect
as 1f 1t had been passed inmediately after the passing ol the resolution for
winding of the company.”

Members’ voluntary winding up

In respeet of members” voluntary winding up, under scction-292, the
company shall in general mecting appoint Liquidators for winding up the
affairs and  distributing the assets of the company and may fix their
remuncration.

Scetion 295 requires the liquidator to call a general mecting of the company
at the end of the furst year of the liquidation and lay belore the meceting an
account ol his acts and dealings and of the conduct ol the winding up during
the preceding year and a statement of the position of liquidation.

Members’ Voting

Tiie voting rights of the memhbers: According to scction 85. every member
of the company having share capital shall have onc vote in respect of cach
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sharc and in any other casc cvery member shall have one vote. And on a poll.
votes may be given cither personally or by proxy.

Under scction-85, five members present in person or by proxy, or the
chairman of the mecting, or any member or members holding not less than
onc-tenth of the issued capital which carries-voting rights shall be entitled to
demand a poll. But in the casc of a private company. 1 not morc than seven
mcmbers arc personally present, onc member, and " more than scven
members are personally present, two members, shall be entitled o demand a
poll.

What are an ordinary resolution and a special resolution?

According to scction-87, for passing extra-ordinary or special resolution,
there must be three-fourth majority of members having voting rights. At any
meceting at which an extraordinary resolution or a special resolution s
submitted to be passed a poll may be demanded. Twenty one days™ notice of
the mecting, in which the special resolution is to be passed. has to be duly
given specifying the intention.

Restrictions on Members® Decision Making Right in Bangladesh

(i)  Equitable restriction on majority voting power: There is an cquitable
restriction on the voting power of the majority. It restricts action which is
beyond the authorized and legal power of the majority given by law. For
example, fraud on minority is absolutely prohibited. Majority may take
action in breach of equitable limitation but not dishonestly.

(ii)  Restriction in case of alteration of the coanstitution: By an ordinary
resolution, a company cannot alter its memorandum and ariicles of
association. A special resolution must be passcd for such alteration. Scetion
12 provides that when provision of memorandum is altered by majority.
conlirmation by court is pre-condition for its™ legal effect.

(iii)  Procedural restriction: Proper notice for the mecting. quorum, and proper
conduct ol the mecting arc the procedural requirements for holding mecting
of a company. All of these requirements apply to all meetings of members
and must be complied with.

(iv)  Creditors’ rights to objection: The members of a company may approve,
by a special resolution, the reduction of its share capilal. The majority may
only approve a reduction of share capital, if it does not materially prejudice
the ability of the company to pay its’ creditors and it is also fair and
reasonable to the company’s members as a whole. Scction 62 gives the
creditors a right to objeet to the reduction of share capital. Under section 64,
court may conlirm the reduction only when it is satisficd that consent of the
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(v)

(vi)

(vii)

(viii)

(ix)

s
N

creditors entitled to object is obtained or his debt is discharged or has been
sccured or determined.

Special procedure in removal of directors and suditor: The members of
the company has right to vote for the removal of the directors and auditors
from their offices. But there is special procedure which must be followed
before removing such directors and auditors. For example, according to
sections 106 and 210. a dircctor or auditor cannot be removed from his
office by an ordinary resolution.

Special procedure in alteration of class rights: A special procedure 15
provided for the alteration of the class right. This procedure must be
obscrved for giving cficet to the consent of the majority. For cxample.
section 71 provides that if there is no provision in the articles or
memorandum authorizing the alteration of class rights and sanctioned by the
specilied majority of that class of share holders. a company cannot change
the class rights.

Protection of minority: Provisions regarding the protection of minority”
interests have been provided in the laws. So the decision ol the majoriny
must not infringe the interests of the minority so far as protected by the
laws. Scction 233 provides that where the affairs of the company or exereise
of power of dircctors or action of the company prejudicially afteet minority,
the minority may apply to the court to cancel or modity any resolution or
transaction or for a direction to regulate the conduet of the affairs of the
company.

Winding up on just and cquitable ground: The minosity members may go
the court for an order ol winding up of a company o just and cquitable
ground. Scction 241 provides that a company may bhe wound up by ke
court, if the court is of opinion that it is just and equilable that the company
should be wound up.

Contractual obligation of the company and meinbers: According 1o
scetion-22, when the memorandum and articles of association are registered.
they bind both members and the company Lo the saie extent. So company
cannot do anything which is inconsistent with the provision of the arucies.
memorandum and the Act.

. 2. Members® Decision makine and Restrictions under the Law of the
3. 2. Memil D king I Restriet fer ti it
UK: The Companies Act, 2006

Structural or Constitutional Decision

()

Adopting and amending the internal governance rules: Section 21
provides that a special resolution is required {or the amendment of the
articles of a company. Somctimes a company’s article may contain
provision to the effect that special provision of the articles may be amended
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or repealed only if the conditions are met. But scetion 22 provides that the
provision of the articles may be amended by agreement of all members of
the company, or by order of the court or other awthiority having power to
alter the company’s articles.

Scction 25 provides that a member of a company is not bound by an
alteration to its articles alter the date on which he became a member,
if the alteration requires him to take or subscribe for more shares than
the number held by him at the date of the alteration, or in any way
mercases his liability as at that datc to contribuic (o the company’s
sharce capital or otherwise to pay moncy to the compuany.

Scction 7 provides that a company is formed when one or more
persons subscribe his or their names to a memorandum of association
and comply with the requirement under the comparny Act.

According to scction 33. the provisions of a company’s constitution
bind the company and its members to the same extent as if there were
covenants on the part of the company and of cach member 1o obscrve
thosc provisions.

Changing the company’s name or type: According o scction-77, the
name of a company may be changed by a special resolution or according to
the provision of the articles of association. Scction &1 provides that the
change does not affeet any rights or obligations of the company or render
defective any legal proceedings by or against it.

Varying class rights: According o scetion 630. the riehts of a class of
sharcholders of o company. having share capital. may be varied in according
with the provision of the articles or with the consent of holders of at least
three-quarter in nominal value of the issued share of that class or by a
special resolution passed at a special general mecting of the holders of that
class sanctioning the variation.

According to scetion-631, in case of a company having no share
capital. the rights of a class of members may be varied in according (o
the provision of the articles, or the written consent or resolution of
members of that class.

Under scction 633 and 634, fiftcen pereent of the non-consenting

members or sharcholders may apply to the court to have the vanation
cancclled. The decision of the court on such matter shall be final.

Approving Certain Corporate Action Affecting Shaire Capital

According 1o scction-618, a company limited by sharcs may subdivide its
shares into shares of a smaller nominal amount or consolidate and divide its
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share capital into shares of a larger nominal amount than its existing sharcs.
The company can cxercise this power, only 1l it is so authorived by 2o
resolution passed by members of the company. But the articles of the
company may rcgulate this power.

Under section-620, a company limited by shares may reconvert its stock into
paid-up shares of any nominal valuc on passing a resolution by the members
of the company. Scction 622 authorizes such company to redenominate its
share capital or any class of share capital by a resolution,

Scction 626 provides that a limited company that passes a resolution
redenominating its shares may, lor the purpose of adjusting the nominal
values of the redenominated shares to obtain values that are more suitable,
reduce 1ts share capital by passing a special resolution within three months of
the resolution affecting the redomination.

According 1o scction-641, a company limited by shares may veduce its share
capital, i casc of a privale company by special resolution supporied by a
solvency statement and in any case by a special resolution confirmed by the
cowrt. But scction 658 provides that a company cannot buy its own shares
except in accordance with the Act.

According 1o scction 656. when the net assets of a public company are half or
less ol its called-up share capital. the directors must call @ general mecting of
the company to consider whether any steps should be taken to deal with the
situation.

Selecting the Board and the Auditor

(1)  Appointing and removing directors: According to scction-160- “Al a
general meeting ol a public contpany a motion for the appeointment of two or
more persons as direetors of the company by a single resolution must not be
made unfess a resolution that it should be so made has first been agreed to
by the meeting without any vote being given against it
According 10 scction 168 169, a company may by ordinary resolution at a
meeting remove a director before the expiration of his period of office.
Special notice is required of a resolution to remove a director under this
scction or o appoint somebody instead ol a director so removed at the
mecting at which he is removed. Where the director to be removed makes
any representation, the notice shall inform the members of the company
about it.

2

(i)  Approving directors’ remuncration and beneilis: According scction-412,
the Sceretary of State may make provision by regulations requiring
information to be given in notes o a company’s annual accounts about
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irectors’ remuncration. The director of the conpany has a duty to enve
directors’ remuncration. The director ol the conpany has a duty to g
notice to the company of such matters relating to himsell as may be
necessary for the purposes of the regulations.

The appropriate level of remuncration for the directors is to be
determined by reference to objective commerceial criterta in order to
sce whether the remunceration was within the bracket that exccutives
carrying that sort of responsibility and discharging the sort of dutics
(respondent) was would cxpect to receive.!

(it  Appointing and removing auditors: According o seetion 485, the
members of a private company may appoint auditor by an ordinary
resolution for cach financial year of the company. But il the private
company fails to appoint auditor, the Scerctary of Statc may appoint
auditors under section 486. On the expiration of the office of the auditor, he
may be reappointed.

According to section-510 and 511, the members o a company may
remove an auditor from office at any time by ordinary resolution at a
mceting of the company. Special notice is required for a resolution at
a general meeting of a company removing an auditor from oflice.

Vetoing Certain Related Party Transactions

According to scctions 188 and 189, a company may not agree to the
provision in the dircctor’s long term service contract unless it has been
approved by the resolution of the members of the company. Any provision,
agreed in contravention of the requirement of the approval ol the members. is
void.

According to scction-190, a company may not cnier into an arrangement
under which a director of the company or of its holding company, or a person
connccted with such a director, acquires from the company. or the company
acquires a substantial non-cash assct from such a dircctor or a person so
connccted, unless the arrangement has been approved by a resolution of the
members of the company or is conditional on such approval being obtained.
Scctions 197, 198 and 200 provides that a company may not make a loan or a
quasi-loan to a dircctor of the company or of its holding company, or give a
guarantce or provide sccurity in connection with a loan madc by any person
to such a dircctor or o a person connccted with the directors unless the
transaction has been approved by a resolution of the members of the
company.

Paul I, Davies, Gower and Davies Principles of Modern Company Law (Sweet and
Maxwell, 8™ ed, 2008) 697 nn .
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Convening Mcecetings

(i)  Who can request a members’ meeting? Generally the board may convene
a meceting of the members of a private or public company at any time. But the
dircctors must convene a meeting on the requisition of holders of not less than one-
tenth of the paid-up capital carrying voting rights. But the fraction is 5% in case of a
private company which has not held a mecting convened by the members under
their statutory powers within the previous twelve months.”

If the dircctors fails to convenc a meeting within 21 days of the deposit of the
requisition, the mecting to be held within 28 days of the notice convening it, the
requisitionists or any of them representing more than half of the total voting rights of
all of them, may themselves convene the meeting and their reasonable expenses
must be paid by thc company and recovered from fees or remuncration payable to
the defaulting directors.”

[f it is impracticable, for any reason, to call a meeting in any manner in which
meetings of that company may be called or to conduct the meeting in manner
prescribed by the articles or the Act, the court may, on the application of any
member entitled to vote at the mceting, order a mecting to be called, held and
conducted in any manner as the court thinks fit.*

(i)  Who decides the agenda? In fact, it is normal for these matters to be taken
at the annual gencral meeting and for the sharcholders to have an
opportunity to question the directors generally on the company’s business
and financial position. And it is result of practice rather than of law.”

(iii)  What are notice requirements? Generally, though the mecting is convened
by the board, the main protection for the sharcholders in such a case is
information by way of notice. An annual general mceting of a public
company must be called by a notice of at lcast 21 days. And the gencral
meceting of a private company and other meeting of a public company must
be called by notice of at lcast 14 days. A mceting called on shorter notice
may be decmed to be duly convened if so agreed by all members cntitled to
attend and vote.’

Under section 312, where any provision of the Act requires special notice of
a resolution, the resolution is ineffective unless notice of the intention to
move it has been given to the company at least 28 days before the meeting.”

z Companies Act 2006, s 307 (UK) ; Ibid. 442 nn 15-29.
3 Ibid 443 nn 15-30.

* Ibid.

> Ibid 441 nn 15-28.

® Ibid 450 nn .

7 Ibid 452 nn.
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The notice of thc mceting must give the date, time, and place of the meeting, a

statement of the genceral nature of the business to be transacted at the meeting and

any other matters required by the company’s constitution.®

Every member and every director of the company arc entitled to receive of
the notice of the mecting, But accidental failure to give notice to onc or
more members shall not affect the validity of the mecting or resolution and
the company’s article may expand this relaxation, except for mectings or
resolutions required by the members.’

Conducting Mectings

()

(i)

(iii)

What is the quorum? In the absence of the required quorum, no resolution
can be cffectively passed. Only two members arc required for meeting of
sharcholders as a whole, unless the company’s constitution sets a higher
figurc and only onc member in case of a single-member company. '

Who are proxies? In the casc of company having a sharc capital, the
member may appoint morce than one proxy, provided cach proxy is
appointed to excrcisc rights attached to different shares. The proxy’s vote
will still be valid and the proxy will still count towards the quorum and can
still validly join in demanding a poll unless the company receives notice of
termination of the authority before the commencement of the mecting."
Scction329 provides that the appointment of a proxy to vote on a matter at a
mecting of a company authorizes the proxy to demand, or join in
demanding, a pol! on that matter.

Representative of corporate members: According to section-323, where a
corporation is a member of a company, it may, by resolution of its dircctors
or other governing body, authorize any persons to act as its representative or
representative at any mecting of thc company. Such representative shall be
cntitled to exercise the same powers on bchalf of the corporation as the
corporation could excrcise if it were an individual member of the company.

What is the chairperson’s role?

Under section 319, a member may be elected to be the chairman of a general
meeting by a resolution of the company passed at the meeting subjcct to the
provision of the articles of the company. On the other hand, under scetion
328, in the same way a proxy may be elected to be the chairman of a general
meeting.

8 1bid.

° Ibid 455 nn 15-40.
" Ibid 444 nn .
"Ibid 457 nn 15-43.
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Under scction 320, a chairman of a mecting has power to declarc on the show
of hands that any resolution has been or has not been passed or passed with a
particular majority. Such dcclaration shall be conclusive cvidence of that fact
without proof of the number or portion of the votes recorded in favour of or
against the rcsolution.

Every company must causc minutes of all proceedings at mectings of its
directors 1o be recorded. Scction 249 provides that such recorded minutes
purporting to be authorized by the chairman of the mecting arc the cvidence
of the procceding of the mecting. On the other hand scction 356 provides that
thc minutes of proceedings of a general mecting purporting to be signed by
the chairman of that mecting or by the chairman of the next general meeting,
arc cvidence of the proceedings at the meeting.

Why might a meeting be adjourned?

Section 332 provides that when a resolution i1s passed at an adjourncd
meeting of a company, the resolution 1s for all purposes to be treated to be
passcd on the date on which it was in fact passed, and is not to be regarded to
be passed on any carlicr date. Mecting may adjourn for the abscnce of
quorum.

Mcmber Voting

Voting rights of members: According to section 322, a member cntitled to
morc than onc votc nced not usc all his votes or cast all the votes he uscs in
the same way on poll taken at a general meeting of the company. A member
may appoint a proxy to vote at the meeting of the company.

Scction 284 provides that in casc of a company having sharc capital, every
member shall have onc vote in respeet of cach sharc and in any other casc;
every member has onc votc on a vote on a written resolution or on a vote on a
rcsolution on a poll taken at a mecting, Every member or cvery proxy present
shall have one vote on a vote on a resolution on a show of hands at a mecting.

Scction 286 provides that in the case of joint holders of shares of a company,
only the vote of the senior holder who votes and any proxics duly authorized
by him may be counted by the company.

What are an ordinary resolution and a special resolution?

According to scction 282, an ordinary resolution of the members or of a class
of members of a company mcans a resolution that is passed by a simple
majority. Anything that may be done by ordinary resolution may also be donc
by special resolution.
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According to scctsion 283, a special resolution of the members or of a class
of members of a company means a resolution passed by a majority of not less
than 75% of total voting rights of eligible members. For passing a written
resolution of a private company as a special resolution it must be stated that it
was proposed as a special resolution. For passing a special resolution, the
notice of the meeting must include the text of the resolution and specified the
intention to propose the resolution as a special resolution.

Nomination by Members of another Person

(i)  Nomination of another person to enjoy governance rights: Under section
145, a company may make provision in its articles to cnable a member to
nominate another person to enjoy the governance rights of the member in
connection with the company. That nominated person nced not be the holder
of the benceficial interest in the sharcs. But it docs not confer rights
cnforceable against the company by anyonc other than the member, and do
not affect the requirements for an cffective transfer or other disposition of a
member’s interest in the company.

(i)  Nomination of another person to enjoy information rights: Under
section-150, a member of a company whose shares are admitted to trading
on a rcgulated market may nominate another person to enjoy information
rights, whether the company has provided in its articles for this to happen or
not. The rights conferred upon the other person do not deprive the
nominating sharcholder of his right to the samc information. But all
nominations arc suspended when there are more nominations in force than
the nominator has sharcs in the company, so that the burden of shorting out
the errors is removed away from the company.'”

Decision Making Without a Meeting

Wholly informal consent given by all the members entitled to vote may bind
the company. The written resolution procedure allows sharcholders to adopt
resolution outside mectings. And the unanimous consent rule permits wholly
informal mcthods of giving sharcholders consent. The common rules
operating to this effcet are preserved under the Act of 2006." The written
resolution procedure is not available to the private company in respect of
decision required or provided for by the Act and where the company has to
proceed by means of a mecting of members. "

Restriction on Members’ Decision Making Right in the UK
(i)  Equitable restriction on majority voting power: There is an cquitable
restriction on the voting power of the majority. It restricts action which is

" Ibid 434 nn 15-21.
3 Ibid 420 nn 15-8.
" Ibid 416 nn 15-4.
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(it)

(i)

(iv)

v)

(Vi)

beyond the authorized and legal power of the majority given by law. For
example, fraud on minority is absolutely prohibited. Majority may take
action in breach of cquitable limitation but not dishonestly. The majority has
an obligation to act for proper purposc.

Restriction in casc of alteration of the constitution: According to scction
21 and 22, the provision of articles cannot be altered cxcept by a special
resolution, or by agreement of all members or by order of the court or other
authority having power to alter company’s articles. Section 25 provides that
a member is not bound by an alteration which imposc more liability than
that was on him at the datc on which he became a member.

Procedural restrietion: Proper notice for the meeting, quorum, and proper
conduct of the meeting are the procedural requirements {or holding mecting
of a company. All of these requirements apply to all meetings of members
and must be complicd with.

Creditors’ rights to objection: The members of a company may approve
by resolution the reduction of its sharc capital. The majority may only
approve a reduction of sharc capital, if it does not materially prejudice the
ability of the company to pay its’ creditors and it is also fair and rcasonable
to the company’s members as a whole.,

Section 627 provides that the reduction of capital is not cffective until it is
registered. Then scction 641 provides that a company may not reduce its
capital, if as a result of the reduction there would no longer be any member
of the company holding shares other than redecmable shares. And scction
658 provides that a company cannot buy its own shares except in
accordance with the Act. Section 646 provides the creditors with right to
object to reduction of the sharc-capital of the company.

Special procedure in removal of dircctors and auditor: The members of
the company has right to vote for the removal of the dircctors and auditors
from their offices. But there is special procedure which must be followed
before removing such directors and auditors.

For example, scction 160 requires that the appointment of directors of public
company must be voted individually. Special notice is required, under
scction 511, for a ordinary resolution at a gencral mecting of a company
removing an auditor from officc.

Special procedure in alteration of class rights: A special procedure is
provided for the alteration of the class right. This procedure must be
obscrved for giving effect to the consent of the majority. Under section 633
and 634, fiftecn pereent of the non-consenting members or sharcholders may
apply 1o the court to have the variation cancelled.
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(vi)

(viii)

(ix)
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Protection of minority: Provisions regarding the protection of minority’
interests have been provided in the laws. So tie decision of the majority
must not infringe the interests of the minority so far as protected by the
laws. Scction 994 provides that when the affairs or acts or omissions of the
company arc unfairly prcjudicial to the interests of the members of the
company, a member may apply to court for an order in this respect. Scction
260 provides provisions regarding derivative claims by a member against
the unfair prejudicial acts of the company.

Contractual obligation of the company and members: When the
memorandum and articles of association arc regisiered, they bind both
members and the company to the same extent. So company cannot do
anything which is inconsistent with the provision of the articles,
memorandum and the Act. According to section 33, the provisions of a
company’s constitution bind the company and its members to the same
extent as if there were covenants on the part of the company and of cach
member to obscrve those provisions.

Winding up on just and cquitable ground: The minority member may go
the court for an order of winding up of a company on just and cquitable
ground. According to section 122 of the Insolvency Act, a company may be
wound up by the court on the ground that the court is of opinion that it is just
and cquitable that the company should be wound up.

4. Divergence and Convergence between the Law of Bangladesh and the UK

‘The major point of the divergence and convergences between the law of the
UK and Bangladesh can be summed up as {ollows:

Convergence

Speeial resolution is required for the alteration of the articles of the
company. And the members of the company shall not be bound by the
alteration of articles regarding the liability.

It a corporation is a mcmber of a company, it may by resolution of its
dircctors authorize a person or persons to act as its representative or
representatives at any meeting of the company.

Lvery member shall be entitled to reccive a notice of the mecting of a
company with the statcment of the business to be transacted at the mecting.
But the accidental omission to give notice to or the non-receipt of notice by
any members shall not invalidate the proccedings at any meeting,

The director has power to call meeting of the company at any time and one-
tenth of the holders of the issued share capital has right to require the
directors to call a mecting of the company.

If the dircctors fail to hold the meeting, the majority of requisitionists in
value may call the meeting. And the requisitionists shall be entitled to costs
incurred therein,
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Where a resolution is passed at an adjourned mecting of a company, the
resolution shall be valid and the adjourn mecting shall have the same power
as an original meeting.

Il the meeting of the company cannot be called and conducted in manner
prescribed by the Act and articles for any reasons, any member may make
an application to the court and the court may dircct the manner in which the
mecting will be held and conducted.

A mecting of a company may be called on shorter notice with the consent of
the members of the company.

A member of a company is entitled to appoint another person as his proxy (o
excrcisc all or any of his rights to attend and to spcak and vote at a meeting
of the company. :

Five members present in person or by proxy, or any member or members
holding onc-tenth of issucd share capital shall be entitled to demand poll.
And on poll, a vote may be given personally or by proxy.

On a votc on a resolution at a meeting on a show of hands, a declaration by
the chairman that the resolution has or has not been passed, or passed with a
particular majority. is conclusive cvidence of that fact without proof of the
number or proportion of the votes recorded in favor of or against the
resolution.

Divergence

In the UK, under section 145, a member may nominate another person to
enjoy the governance rights of members regarding the company. Bangladesh
laws do not provide such provision.

In the UK, under scction 150, a member of a company whose shares arc
admitted to trading on a regulated markct may nominatc another person to
enjoy information rights, whether the company has provided in its articles
for this to happen or not. Bangladesh laws do not provide such provision.

In the UK, under scction 168, a company may by ordinary resolution at a
mecting remove a dircctor before the expiration of his period of office,
notwithstanding anything in any agreement between it and him. In
Bangladesh, under scction 106, the company may by cxtraordinary
resolution remove any share-holder director before the expiration of his
period of office and may by ordinary resolution appoint another person in
his stead.

In the UK, under scction 188, a company cannot agree to the provision in
the directors” long term service contract without the approval by resolution
of the members of the company. Bangladesh has no specific provision.

In Bangladesh, under scction 81, a company must hold the first annual
gencral meeting within cighteen months of its incorporation. But the UK has
no speceific provision.
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In the UK, under section 336, every public company must hold a gencral
meeting as its annual general mecting in each period of 6 months beginning
with the day following its accounting reference date. But in Bangladesh,
Scction 81 provides that every company must hold a general mecting called
the annual gencral mecting cvery year but so that not more than filteen
months clapse between the meetings.

In the UK, under scction 307, a gencral mecting of a private company must
be called by notice of at least 14 days. A gencral meeting of a public
company must be called by notice of, in the case of an annual gencral
meceting, at lcast 21 days, and in any other casc, at lcast 14 days. But in
Bangladesh, under section 85, an annual general mecting may be called by
fourtcen days’ notice in writing, and a meeting other than an annual general
mecting or a mecting for the passing of a special resolution may be called by
twenty onc day’s notice in writing.

In the UK, under scction 318, in the case of a company limited by shares or
guarantec and having only one member, onc qualifving person present at a
meeting is a quorum. And in any other case, subject to the provisions of the
company’s articles, two qualifying persons present at a mecting arc a
quorum. But in Bangladesh, under section 85, in the casc of a private
company whose number of members does not exceed six, two members and
if such number excceds six, threc members, and in the case of any other
company, five members personally present shall be a quorum.

In the UK, under scction 527, the members of a quoted company may
require the company to publish on a websitc a statement sctting out any
matter relating to the audit of the company’s account, any circumstanccs
connected with an auditor of the company ceasing to hold office since the
previous accounts meeting. Bangladesh law has no such provision.

The company laws of the UK specifically mention the cases where the
approval of the members of the company is required. And the company laws
of the UK arc clear and wide enough in respect of members’ decision
making rights. Company laws of Bangladesh arc not so wide and specific.
The UK law provides the provision rcgarding the written resolution of a
private company. But Bangladesh law docs not provide such provision.

5. Recommendations

O

Like the UK laws, provisions should be inserted in Bangladesh laws that
when the net assets of a public company arc half or less of its called-up
share capital, the directors must call a general mecting of the company to
consider whether any steps should be taken to deal with the situation.

Like the UK law, Bangladesh law should provide provision for amending
articles of the company by agreement of all members of the company, or by
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order of the court or other authority having power to alter the company’s
articles.

o Like the UK laws, the company should have power to change its name
according to the provision of the articlcs of association.

o Like the UK laws, Bangladesh law should provide provision for the
protection of class rights of the members of a company having sharc capital.
It is a safcguard against the capricious decision of the majority.

o- Like the UK laws, Bangladesh laws should providc that the appointinent of
dircctors of public company must be voted individually. A company should
have power to remove any director at any time by an ordinary resolution
before the cxpiration of the period of his office.

o Like the UK laws, there should be provision in Bangladesh laws that an
auditor may be removed from his office at any time by ordinary resolution
with a special notice.

o Like the UK laws, Bangladcsh laws should provide that company shall not
agree to the provision in the directors’ long term scrvice contract unless it is
approvced by a resolution of the members of the company.

o Like the UK laws, Bangladesh laws should provide that the members of a
quoted company may requirc the company to publish on a website a
statement sctting out any matter relating to the audit of the company’s
account, any circumstances connected with an auditor of the company
ceasing to hold oftfice since the previous accounts mecting.

o Like the UK laws, Bangladesh laws may provide that subject to the
provisions of thc company’s articlcs, two qualifying persons present at a
mecting arc a quorum of the mecting of the members of a company.

o Like the UK laws, in Bangladesh a member of a company whosc shares arc
admitted to trading on a rcgulated market should have power to nominate
another person to cnjoy information rights, whether the company has
provided in its articles for this to happen or not.

o Like the UK laws, in Bangladesh a member should have rights to appoint
another person to cnjoy all governance rights of member of a company.

o Like the UK laws, Bangladesh laws may provide that in the case of joint
holders of sharcs of a company, only the vote of the senior holder who votes
and any proxics duly authorized by him may bc counted by the company.

o Like the UK laws, provisions regarding written resolution in casc of a
privatc company should be provided.

o Like the UK laws, Bangladesh laws should provide spccilic and wide
provisions that wherc the approval of members is required and where is not
required.
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6. Conclusion

Under the caprice of Company law, the board of dircctors is the main organ
of management and usually holds the power to manage the business of the
company. However, the members in gencral mecting have powers to
participatc in the decision making in the company’s affairs. Such powers may
be reserved to them under the company’s internal management rules, the
Companics Act and the general law of the particular country. In respects of
member’s dccision making, the Companies Act of Bangladesh and the UK
contains, by and large, similar provisions regarding the right to request to call
for meecting, the right to rcccive notice, the process of proxy and
representation and the minutes of mecting. The provisions ol the Act of
Bangladesh and the UK, however, diverge on different points including the
issues of nominating another person to cnjoy the governance rights of
members, the requirements of holding gencral meeting, and the number of
fulfilling the quorum, ctc. Apart from this, onc of the fundamental differences
is that the company laws of the UK specifically mention the cases where the
approval of thc members of the company is required. Compared 1o that of
Bangladcsh, the company laws of the UK may thus be found to be clear and
wide cnough in respect of members’ decision making rights, despite the fact
that the gravity of the divergence between the provisions regarding members’
decision making is marginal.





